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A Report to The Reader 


— TITLE of our first article, “Insur- 
ance and the Robinson-Patman Act,” at 
page 553, seems a somewhat farfetched at- 
tempt on the part of the editor to include in 
a classification two elements with no com- 
munity of interest. The R-P law deals with 
commodities and “there is little doubt that 
at the time the act was passed, it was not 
considered that insurance would be within 
its scope since the business of insurance in 
1936 was not considered to be interstate 
commerce.” But the cases analyzed show 
how the courts may interpret the word 
“commodity.” Such being the case, then, 
there is community of interest between in- 
surance and the Robinson-Patman Act. 


T HE GREEKS of the Age of Homer, and 
a few centuries thereafter, were a litigous 
people. The short article at page 568 might 
have been couched in the language of Dem- 
osthenes cr Socrates, and have been passed 
off as an essay of their times, and without 
a tinge of modernity, either, for the Greeks 
developed the arbitration process, which is 
the subject of “I Am an Accident Dispute.” 


/ REFRESHING thing about the article 

on page 570 dealing with prudent fore- 
sight in relation to proximate cause is the 
author’s informal way of writing about an 
interesting legal point. “We stuck our neck 
way out and told the insurance carrier that 
this was not a case of liability.” Lawyers 
usually say “we deemed it advisable, the 
decisions to the contrary notwithstanding, 
to deny liability.” 

The author gave us our choice of three 
titles: “Responsibility Must End Somewhere,” 
“Clairvoyance Is Not Requisite” or “Conse- 
quences Within the Range of Prudent Fore- 
sight.” Each is a short insurance editorial 
in itself, 


N DETAILING the story of a water 
tower, weighing some thirteen tons, which 
fell from a building in the course of a wind- 
storm, the author of the article on page 575 
documents his article with a wealth of case 
citations of authorities. 
YUGENE M. THORE, General Counsel 
4 of the Life Insurance Association of 
America, spoke at the recent meeting of the 
International Association of Insurance Counsel 
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on the extension of federal power and its 
significance to the insurance business. We 
have the full text of his address, beginning 
on page 578. 


Direct Action Against the Author 


Two letters from Walton P. Bondies oi 
Dallas, Texas, are critical of the article “Di- 
rect Actions Against the Insurer,” by A. P 
Lassiter, which appeared in the June issue 
Mr. Bondies singles out the author’s re- 
mark, “The practice of hiding the insurance 
carrier in lawsuits has come almost to the 
absurd point in certain jurisdictions,” as the 
basis for his criticisms. 


“What said article completely overlooks 
is that the case may be tried in a 
strictly farming community in a state like 
Texas where nobody is required to carry 
insurance and none of the jurors would ever 
think about insurance one way or the other 

On the other hand, the case may be 
tried in Massachusetts, where insurance 1s 
compulsory on all of the citizens, and ever) 
body positively knows there is insurance 
In between these extremes are the so-called 
‘financial responsibility law states’, where 
jurors are in doubt about whether the de- 
fendant is insured. But whether tried in 
Texas in one of our farming counties, 01 
tried in Massachusetts, or any other state, 
the reason for the rule of exclusion of mat- 
ters indicating insurance is to keep the minds 
of susceptible jurors from being inflamed, 
whether they know or believe that there 1s 


insurance or not. 


The writer of the above-mentioned article 
should have quoted the words of the Suw- 
preme Court of Kansas in Howard v Mar 
shall Motor Company, 106 Kans. 775, 1% 


Pac. 


“*T am unable to see why the courts, !! 


11, wherein the court says: 


respect to the defendants indemnity, should 
ever be called upon to “walk softly like th 
gods, whose feet are shod with wool,” oF 
why impenetrable obscuration should en: 
velop so simple and so common a situation 
Why should not the jury know who the real 

(Continued on page 606) 
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| =State Legislation 


Accident and Health Insurance 


Maryland has eliminated the requirement 
that premium rates applicable to accident 
and health policies must be approved by 
the Insurance Commissioner. (H. B. 404, 
approved May 6, 1949). Of interest 
isthe action taken by the Wisconsin legisla- 
ture in creating an alternative standard 
provision for accident and health insurance 
policies. When such a policy includes bene- 
fits payable for hospital, medical or surgi- 
cal services, the policy may provide that 
benefits will be paid by the insurer directly 
to the hospital, physician or other institu- 
tion or person furnishing the services. (S. 
B. 273, approved June 2, 1949). 


Assigned Risk 


Under a new Wisconsin law, every insurer 
undertaking to transact in Wisconsin the 
uusiness of automobile and motor vehicle 
bodily injury and property damage liability 
nsurance, and every rating organization 
which files rates for such insurance, must 
cooperate in the preparation and submis- 
sion of a plan for the equitable apportion- 
ment among insurers of applicants for in- 
surance who are in good faith entitled to, 
but who are unable to procure insurance 
through ordinary methods. The plan must 
provide: (a) reasonable rules governing the 
equitable distribution of risks by direct 
nsurance, reinsurance or otherwise and 
their assignment to insurers; (b) rates and 
rate modifications applicable to such risks 
Which shall not be excessive, inadequate 
t unfairly discriminatory; (c) the limits 
t liability which the insurer shall be re- 
luired to assume; (d) a method whereby 
applicants for insurance, insureds and in- 
surers may have a hearing on grievances 
ind the right of appeal to the Commis- 


State Legislation 


Each plan, unless approved sooner 
by the Commissioner, will be on file for a 
waiting period of thirty days before be- 
coming effective. A plan is deemed ap- 
proved unless disapproved within the wait- 
ing period. After the waiting period, the 
Commissioner may disapprove any plan 
on the ground that it not meet the 
requirements, but only after a hearing held 
upon not less than ten days’ written notice 
to every insurer and rating organization 
affected. (S. B. 534, approved June 24, 1949). 


sioner. 


does 


Investments 


California has broadened the scope of 
investment powers of insurance companies 
by providing that an insurer may lend on 
the security of a first lien on a leasehold on 
real property having a period of not less 
than fifty years to run from the date of 
the loan if: (1) the term of the loan does 
not exceed five years and the amount does 
not exceed sixty per cent of the sound 
market value of the leasehold together with 
any improvements located on the property 
which are made subject to the lien; or (2) 
the real property subject to the leasehold 
is improved with a single family residence, 
the term of the loan does not exceed twenty 
years and is repayable in equal monthly 
installments, and the loan does not exceed 
sixty per cent of the sound market value 
of the leasehold together with the improve- 
ments located on the property which are 
made subject to the lien. An insurer may 
lend on the security of a first lien on a 
leasehold (1) under a lease for not less than 
ninety-nine years which is renewable, or 
(2) under a lease having a period of not 
less than fifty years to run from the date 
of the loan, if: (a) The loan is fully guar- 
anteed or fully insured or covered by a 
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commitment to fully guarantee or fully 
insure by the United States, the Federal 
Housing Administrator, or by any other 
agency of the United States which the 
Commissioner shall have approved for the 
purposes of this subdivision as an issuer 
of insurance or guarantees of loans on real 
property, whether the proceeds of the guar- 
antee or insurance is payable in cash or in 
obligations of the United States; (b) 
the loan is fully guaranteed by the United 
States or any agency thereof pursuant to 
the Servicemen’s Readjustment Act of 1944 
or any act of Congress supplementary or 
amendatory thereof, or, if a portion of the 
loan is so guaranteed, then if the unguar- 
anteed portion of the loan does not exceed 
sixty per cent of the sound market value 
of the property or leasehold for loan pur- 
poses as determined by proper appraisal. 
(A. B. 2317, approved June 24, 1949). 

New Jersey has provided that any insurance 
company may present to the governing 
body of any municipality an application 
for approval of a projeet for all or part of 
a blighted area. Such project may provide 
for the demolition of old dwelling facilities, 
for the rehabilitation of all or part of them 
or the construction of new buildings or ac- 
comodations, upon a tract of land owned or 
to be acquired by the municipality. (A. B. 
47, approved May 20, 1949), 


or 


Other Legislation 


Agents The California Insurance 
Commissioner may, in his discretion, enter 
with the 


officer having jurisdiction of insurance busi- 


into a reciprocal arrangement 


ness in any other state or province of 


Canada, to accept in lieu of examination 
agent’s 
the 


effect that the applicant is a licensed broker 


of a nonresident applicant for an 


license, a certificate of such officer to 
or agent in such state and is qualified as to 
experience and training. (A. B. 1470, ap- 
proved May 13, 1949). Florida requires 
that policies of life, group life and annuity 
contracts shall be applied for and delivered 
by a licensed Florida life insurance agent 
who shall the usual 
The Insurance Commissioner is empowered 


receive commission. 
to make appropriate rules and regulations 
governing the writing and delivery of all 
life insurance policies. (H. B. 419, ap- 
proved May 27, 1949). Hearings and 
appeals now lie from orders of Ohio’s 
Superintendent of Insurance, refusing to 
grant or renew or revoking an insurance 
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agent’s license. (H. B. 274, approved May 
12, 1949). Wisconsin has defined “if 
insurance agent,” prohibited acting for un- 
authorized companies, acting as an agent 
without a license, and prescribed the method 
of application for a license, renewals, sus- 
pension and revocation. (A. B. 690, ap- 
proved June 30, 1949). 


Attachment of liability When the 
full first premium is paid at the time of an 
application for life insurance, other than 
group life insurance, is signed, and the 
insurer approves the application, but the 
applicant dies prior to issuance and delivery 
of the policy, California requires the in- 
surer to pay the amount due under the 
terms of the policy in the same manner 
and subject to the same rights, conditions 
and defenses as if the policy had been 
issued and delivered on the date the applica- 
tion was signed. ‘This not prevent 
the insurer from limiting the maximum 
amount for which it may be liable prior t 
issuance and delivery either to an 
not less than its established 
tention, or to $50,000, if a 
this effect is included in the application 
(A. B. 249, approved May 25, 1949). 


does 


amount 
maximum re 
Statement t 


Death and disability benefits . . . In 
the event of the death of any member of 
the armed forces of the State of Connecti- 
cut, incurred in the line of duty, the bene- 
ficiary, or the next of kin if no beneficiary 
is named, will receive $10,000; if the mem- 
ber dies as a result. of participation in 
aeronautics, the payment will be $15,000 
(H. B. 545, approved June 9, 1949). 


Examinations California has pro- 
vided that all examinations of insurance 
companies shall be at the expense of the 
insurer, except that 
which are in addition to regular examina 
tions may be at the expense of the State 
in the discretion of the Insurance Com- 
missioner. (S. B. 859, approved May 7, 1949) 


special examinations 


Fire insurance California has 
adopted the 1943 New York standard fire 
insurance policy, effective July 1, 1950. The 
law permits showing amounts, rate and 
premium by endorsement attached to the 
policy. The unconditional and sole owner- 
ship, moral hazard and _ fallen building 
clauses have been eliminated, and the pro- 
visions which voided insurance in case 0 
night operations, alterations and repairs, 
keeping of explosive or inflammable sub- 


(Continued on page 600) 
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delivery 

the in- 
under the {DEFINITION OF INSURED 

ee “With respect to the insurance for bodily injury liability and for property damage 
onditions liability the unqualified word ‘insured’ includes the named insured and also includes any 
iad been person while using the automobile and any person or organisation legally responsible 
> applica- for the use thereof, provided the actual use of the automobile is by the named insured 
prevent or with his permission. The insurance with respect to any person or organization 
naximum other than the named insured does not apply: 
prior t “(a) to any person or organization, or to any agent or employee thereof, operating 
1 amount an automobile repair shop, public garage, sales agency, service station or public parking 
mum re- place, wrh respect to any accident arising out of the operaton thereof: 
“ment te “(b) to any employee with respect to injury to or sickness, disease or death of 
plication. another employee of the same employer injured in the course of such employment 
). in an accident arising out of the maintenance or use of the automobile in the business 
of such employer.” 
5 In 
ember of f[ N. previous installments we have dis- The first requisite to the operation of the 
Connecti- cussed, in order, the automobile liability clause in any given situation is that the 
the bene- [policy declarations, the liability it insures power to give permission must actually 
eneficiary Jagainst and the manner in which it under- exist. For example, it does not exist in the 
the mem- ftakes to fulfill its covenant with the policy- case of an employee operating his own car 
pation infholder. Following the sequence of the in his employer’s business.” As the em- 
» $15,000. Fcontract, this discussion concerns those indi- ployee would have the right to operate his 
)), viduals who receive the protection afforded own car at any time regardless of his em- 
by the policy. The paragraph of the agree- ployer’s permission, he would not come 

has pro-Fment dealing with this particular phase of | under the omnibus clause provisions of the 
insurance fautomobile insurance is known as the “om-  employer’s policy. Such protection as might 


se of the fnibus clause.” be afforded would have to come within the 
nonownership clause of the policy, which will 
be considered in a subsequent installment. 
Similarly, the purchaser of an automobile 
is not included in the coverage afforded by 
the omnibus clause. Some states which re- 
quire a policy to contain an omnibus clause 
make this situation an exception to the 
application of the rule.* However, without 
the help of legislation, other courts have 
arrived at the same conclusion on the theory 


minations 
examina 
the State 
ice Com- 
, 7, 1949) 


By its terms, this clause, first of all, pro- 
tects the named insured, i.e., the party to 
vhom the policy was issued and in whose 
lame it is written. While the policy would 
naturally apply to such a party regardless 
t such a clause, it is nevertheless included 
a part of the definition of “insured.” This 
lause also indicates, in the words that 
iollow “named insured,” that the policy, 
under certain specific circumstances, may 
also apply to others besides the named in- 
sured. The omnibus clause, in thus extend- 


rnia has 
dard _ fire 
1950. The 
rate and 
ad to the 
le owner- 


that there is a distinct difference in the 
“right” to use the car which is derived 


building ff. : : ‘ era oi : : ‘ 
ci ig the coverage of the policy to unnamed by purchase—something that could not be 
1€ PTO" Bare : . a 
wepersons 2S ‘(rehyv enl:- > > " r r “ 
n case ot a (loes not thereby enlarge the in 2 Linenschmidt v. Continental Casualty Com- 
™, psurance coverage. It merely covers more pany, Hofmann, 27 CCH Automobile Cases 1033 
| repattSBpeople at the same limits.’ . (Mo., 1947). 
able sub-|——— 3 Schenke v. State Farm Mutual Automobile 


.. Gudbransen v. Pelto, 4 CCH Automobile Insurance Company of Bloomington, Illinois et 
(ases 371 (Minn., 1939). al., 21 CCH Automobile Cases 1148 (Wis., 1944). 
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denied by the former owner insured—and 
in the “permission” which could be granted 
by the owner to a third person.* 


The words, “any person using the auto- 
mobile and any person or organization 
legally responsible for the use thereof, pro- 
vided that the actual use of the automobile 
is by the named insured or with his per- 
mission,” are used to describe those per- 
sons other than the named insured who 
receive protection under the policy. There 
is no problem in determining “any person 
while using the automobile,” and it is not 
much more difficult to determine a “person 
or corporation legally responsible for the 
use thereof.” In the interest of completeness 
it should be said that the latter contem- 
plates such a “responsibility” as attaches 
to one for one’s own acts, regardless of for 
whom or on behalf of whom one may have 
acted, and who may bear the ultimate bur- 
den—i.e., (1) an employee on the business 
of an employer, (2) a person having proper 
custody of a vehicle which had been en- 
trusted to him by a bailee of the insured 
and (3) a minor whose application for a 
driver’s license the insured signed, or who, 
“even though he was below the required age, 
the insured permitted to drive.’ 


A recent North Dakota case® illustrates 
well what most courts understand when the 
words “legally responsible” are used. There 
an employer had purchased a car for his 
employee and had given him complete con- 
trol over it. One evening, while on personal 
business, the employee asked one of his 
personal friends to drive for a while. An 
accident ensued. The court held that the 
friend came within the protection of the 
omnibus clause inasmuch as he was helping 
out in a permitted use of the car and was 
“legally responsible.” 


‘Permission of the Named Insured” 


The phrase “permission of the named in- 
sured,” simple and explicit as it is, has been 
a source of considerable difficulty to con- 
struction experts. The difficulty seems to 
lie not in the precise meaning of the words 
but rather in the interpretation given them. 
For example, take the case where a person 
was given permission to use another’s auto- 
mobile, and he used it for a purpose be- 
yond the scope of the original permission. 


‘Fagg v. Massachusetts Bonding & Insurance 
Company, 19 Pac. (2d) 986 (Ore., 1933). 

5 Appleman, Insurance Law and Practice, Vol. 
7, Section 4355. 

6 Persellin v. State Automobile Insurance As- 
sociation, 29 CCH Automobile Cases 463 (N. D., 
1948). , 
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Has he permission within the meaning of 
the omnibus clause? Another situation pro. 
ductive of considerable difficulty is where 
no express permission has been given, Do 
all the facts and circumstances of a particu- 
lar case indicate that the user of the car 
had the implied permission of the owner 
within the meaning of the omnibus clause? 
What effect has the death of the owner on 
the permission he may have granted? These 
are merely a few of the problems which 
have confounded the experts and have made 
exceedingly difficult the task of laying down 
any particular rules on the subject. 


A large body of case law has developed 
on the subject of whether express permis- 
sion to use an automobile for a particular 
purpose means permission to use it for any 
purpose. There is a distinct line of cleavag 
in the cases on this subject, some courts 
declaring that permission continues and 
others saying that it does not. As some of 
the more extreme recent cases which we 
will mention indicate, the courts today ad- 
here rather blindly to the position to which 
they have been assigned by precedent. In- 
surance companies, in an effort to extricate 
themselves from the position in which they 
have been placed by courts adhering to 
the initial permission theory, inserted the 
word “actual” into this clause. This attempt 
to narrow the coverage had little but a very 
negative effect. For the most part, courts 
continued to hew to their own particular 
point of view despite the restrictive lan- 
guage. Only in one or two instances did the 
use of the word “actual” have the desired 
effect." 

The use of the broader concept, lending 
itself as it does to abuse on the part of the 
unscrupulous, has had some very unusual 
results. The Louisiana courts, for example 
in the recent Cryer* and the lWaits® opinions 
In the 
em- 


went far in order to follow a rule. 
latter case, an employee 
ployer’s truck during the day to transport 
employees to and from their place of employ: 
ment and parked the truck overnight in a 
alley next to his hotel. He was expressly 


drove his 


forbidden to use the truck for his own per 
sonal purposes. However, one evening he 
used it to go with some friends to a road: 
house, and on the return trip he wrecked it 


™Gulla v. Reynolds, Buckeye Union Casualty 
Company, 31 CCH Automobile Cases 488 (Ohio 
1949). 

8 Stanley et al. v. Cryer Drilling Company ¢ 
al., 29 CCH Automobile Cases 568 (La., 1948) 

® Waits v. Indemnity Insurance Company 0 
North America, 31 CCH Automobile Cases 7 
(La., 1949). 
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fhe court held that because the driver had 
initial permission, he was protected on this 
casion even though the particular clause 
in question used the restrictive word ‘“ac- 
tal.” In arriving at this conclusion, the 
court said: 

“In the present case Selby had the initial 
permission of the insured to use the car and 
it was placed in his possession and under 
his control. He alone used the car. It was in 
his possession and under his control at the 
time he took it from the place where it 
was parked and at the time of the accident. 
Under such circumstances any instructions 
given Selby as to the use of the car or 
whether there had been a deviation from 
the instructions are immaterial and of no 
moment.” 


The point of view thus adopted by Louisi- 
ana is directly contradictory to the theory 
of a recent Texas case,” wherein a trusty, 
who had been permitted to drive and who 
had absconded with a truck belonging to 
the Texas prison system, was held not to 
have come within the protection of the om- 
nibus clause of the policy issued to the 
system. The court did not declare that it 
adopted the narrower point of view, but 
merely distinguished the case from others 
adhering to the broader viewpoint on the 
facts, and declared that the driver was not 
using the truck with the permission of the 
insured. There is little doubt that if both 
cases had been tried in the same court 
(Louisiana or Texas), the verdicts would 
have been identical. 


Under the narrower point of view, the 
‘ourts, on occasion, do permit minor devia- 
tions. In a case recently decided by the 
United States Court of Appeals for the Sixth 
Circuit,” the insured had directed a farm 
employee to take the car to a garage, fill 
t with gas, check the oil and water and 
return it by five o’clock. The employee 
took a girl friend with him, went to the 
filling station and, having completed his 
business there, took a short ride up the 
road. While he was engaged in such a de- 
Viation, an accident occurred. The court 
held that the employee fell within the pro- 
tection of the omnibus clause ‘because his 
leviation was not such an unwarranted or 
unusual use of the car as would avoid 
the coverage of the policy. The court did 
ndicate its preference for the narrower 
viewpoint by stating that in a case where 


"Snyder v, St. Paul-Mercury Indemnity Com- 
peny, 24 CCH Automobile Cases 179 (Tex., 1945). 
"Yorkshire Indemnity Company of New York 


—” 30 CCH Automobile Cases 1126 (CA-6, 
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permission could not have been implied, or 
where there had been a definite prohibition, 
or where the use of the car had been remote 
in time and place to that contemplated 
when permission was given, it would have 
decided differently. 

A Virginia court recently considered the 
two points of view™ and expressly dis- 
affirmed the initial permission doctrine. The 
case involved the personal use of the em- 
ployer’s truck by the driver, and the court 
was able to extend the omnibus clause in 
this instance by finding implied permission 
to use the truck for the driver’s personal 
use. 


Implied Permission 


This doctrine of implied permission, which 
we indicated was another means by which 
the driver of an automobile may be entitled 
to the protection of the policy under the 
omnibus clause, applies in those cases where 
the particular facts and circumstances in- 
dicate that the driver had the owner’s per- 
mission. The same result is reached as in 
the case of express permission without re- 
sorting to semantic distortion. Actually, it 
is not so much a case of permission as it is 
an absence of objection. There are several 
different situations in which it applies. 

The first involves only two persons, the 
owner and the driver. 

A Wisconsin case held that where the 
facts indicated that a farm laborer who had 
previously driven a farm truck about the 
farm on his chores and who had on one 
or two occasions received express permis- 
sion of his employer to drive it on the main 
road to town, there was no implication that 
the employer granted permission to take 
the truck out on the main road on another 
occasion.” Nor did the Rhode Island court 
feel that a second driver had any implied 
permission to drive in a situation where the 
owner, who had parked his automobile in 
a crowded alley during working hours gave 
permission to one person to move it in 
order to unblock another automobile. The 
keys having been left in the car by the first 
permittee, a second person moved the car 
in order to unblock another driver and was 
involved in an accident.” 


2% State Farm Mutual Automobile Insurance 
Company v. Cook, 28 CCH Automobile Cases 
181 (Va., 1947). 

8) Kitchenmaster v. Mutual Automobile Insur- 
ance Company of the Town of Herman, 25 CCH 
Automobile Cases 149 (Wis., 1946). 

4 Chase v. United States Fidelity & Guaranty 
Company, 27 CCH Automobile Cases 966 (R. I., 
1947). 
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The second situation involves the per- 
mittee giving permission to drive to a third 
person, 


“Generally speaking, it has been held that 
where A; the owner of the automobile, gives 
general permission to B to use the auto- 
mobile and B gives permission to C to use 
the car solely for C’s purpose, use or advan- 
tage, and the automobile is involved in an 
accident while being so used by C, such use 
is not with the permission of the named 
insured.” © 


A recent Washington case”™ illustrates 
the point well. A young lady was given per- 
mission to drive her mother’s car for her 
own purposes as well as to do errands, She 
lent the car to a soldier whom she met in a 
canteen where she worked. The court 
fused to extend the coverage of the policy 
to this soldier. The daughter had no implied 
permission to lend the car to anyone. 


re- 


However, in a situation where a com- 
mercial vehicle was lent to another, and an 
employee of the latter used it for the pur- 
pose contemplated in the bailment, the cov- 
erage of the policy applies to the driver as 
well as to the borrower, under the omnibus 
clause.” The court was careful to say in 
this case that it was evident that the per- 
mission granted implied a particular pur- 
rather than a particular person. In 
other words, so long as the truck was used 
in the business of the borrower, the em- 
ployee had the implied permission of the 
owner to use it. 


pose 


And where the wife, who was owner of 
the car, didn’t drive and gave her husband 
complete charge, it was implied that the 
person to whom he lent the car when his 
wife was present had the permission of 
the owner to use the car, within the mean- 
ing of the omnibus clause.” Similarly, where 
the owner did not drive and had another 
person drive for her all of the time, the 
court found that there was implied permis- 
sion in such a driver to use the car for his 
own personal use.” 


% Samuels et al. v. American 
surance Company, 23 CCH 
274 (CCA-10, 1945). 

% Holthe wv. Iskowitz, Hartford Accident & 
Indemnity Company, 30 CCH Automobile Cases 
426 (Wash., 1948). 

"Conrad v. Preferred 
Company of New York, 
Cases 68 (Pa., 1945). 

% American Employers Insurance Company v. 
Cornell, 27 CCH Automobile Cases 805 (Ind., 
1947). 

”% Howell v. Accident & Casualty Insurance 
Company of Winterthur, Switzerland, 31 CCH 
Automobile Cases 438 (Tenn., 1949). 
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Automobile In- 
Automobile Cases 


Insurance 
Automobile 


Accident 
24 CCH 


A Virginia court found otherwise” under 
somewhat similar circumstances. In. this 
particular case, the car was lent to a person 
who didn’t drive. This person’s chauffeur 
used the car for his own personal purposes 
without receiving anyone’s permission, The 
chauffeur became involved in an accident and 
the court said it couldn’t find implied per. 
mission to drive although evidence showed 
that the owner of the car had on othe 
occasions seen the chauffeur using the car 
for his own purposes. 

The position of the Massachusetts court 
relating the omnibus clause to compulsory 
coverage is interesting. A particular car 
owner sent his chauffeur on an errand for 
him, specifically instructing him to allow 
no one else to drive. However, the chauffeur 
permitted another to drive and an accident 
took place. The court said that the chaui 
feur’s permittee came within the protectior 
afforded by the omnibus clause, reasoning 
that it was the purpose of the omnibus 
clause to allow the liability of the insured 
to run with the car, regardless of the in- 
structions of the owner.” In such a way, 
the court avoided using either the broa 
theory of express permission or the doc- 
trine of implied permission. The fact that 
Massachusetts requires compulsory insurance 
may have some bearing on this jurisdic- 
tion’s decision. 

There are certain qualifying conditions 
on the extension of coverage afforded by 
the omnibus clause. Most of them appear 
in the policy and set out specific persons 
who are not within the coverage. However 
the courts have added a qualification that 1s 
not in the policy. This has to do with the 
duration of such permission. It is generall) 
held that such permission as is given t 
use the car terminates with the death o! 
the owner.~ ; 


Pattern of State Statutes 

The types of state statutes affecting th 
omnibus patterned along tw 
lines: 

(1) Certain states ™ impose on the auto 
mobile owner the same liability that th 


(Continued on page 604) 


clause are 


Indemnity Insurance 
154 S. E. 539 (Va., 1932). 

21 Guzenfield v. Liberty Mutual Insurance Com 
pany, 190 N. E. 23 (Mass., 1934) But see 
Moschella v. Kilderry, 194 N. E. 728 (Mass 
1935), where the court isn’t too concerned about 
the liability of the owner running with the 
automobile. 7 

2 Collins v. Northwest Casualty Company, ” 
Pac. (2d) 986 (Wash., 1935). g 

23 California, Iowa, Michigan, Minnesota, Ne 
York and Rhode Island. 
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MR. STONE AND MR, CAMPBELL 


ARE ATTORNEYS 
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FEDERAL 


fr IS THE PURPOSE of this memo- 
randum to consider two questions with 
the Robinson-Patman Act oi 
36, namely, 

(1) Can the con- 
idered to come within the purview of the 
obinson-Patman Act, 49 Stat. 1526 (1936), 
IS USCA 13 (1946); and 


(2) Assuming it 


respect to 


sale of insurance be 


extent, if 
\ liable for 
‘nowingly receiving a discrimination for- 
idden by the act? 


can, to what 
a buyer of insurance 


It is concluded, with regard to the first 
ont, that the 
en presented for 


while question has never 


decision and although 
Ithing 
t the 


conclusion 


the legislative history 
Act to warrant 
was 


appears in 
Robinson-Patman 
that meant 
)come within the purview of this statute, 
may well be that the Supreme Court of 
ie United States, the ultimate arbiter of 
such a would that the 
subject to the 
Act If this decision 
re reached, however, it is clear—in view 

Public Law 15, 59 Stat. 33 (1945), 15 
SCA Section 1011 et seg. (1946), as amended 
y 60 Stat. 238 (1947)—that the 
insurance would be subject to the Robin- 
‘on-Patman Act only to the extent that it 
aS not been regulated by the laws of the 
> veral states. 


insurance 


question, decide 
isiness of 


binson-Patman 


insurance is 


business 


In this connection, the con- 


Robinson-Patman Act 


clusion has been reached that the Insurance 
Law of New York, as amended in 1948, 
has regulated the business of insurance in this 
state to the extent render the 
Robinson-Patman Act inapplicable thereto. 


As for the second con- 
cluded that, if the were 
held to be within the purview of the Robin- 
son-Patman Act and if a company knowingly 


necessary to 


question, it is 


sale of insurance 


either induced or received a discrimination 
in price prohibited by the act, in the absence 
of state legislation rendering the Robinson- 
Patman Act inapplicable to insurance, such 
a company would be subject to the sanc- 
tions provided by the act, as set forth 
hereunder, for participation in a prohibited 
discrimination. 


Purpose of Statute 
Act 


Was 


The Robinson-Patman (hereinafter 
referred to as the “act’”) enacted in 
1936 to correct certain alleged weaknesses 
in the Clayton Act of 1914, 38 Stat. 730- 
731 (1914), 14 USCA 15 (1940), which was 
passed to supplement the Sherman Act, 
26 Stat. 209 (1890), 15 USCA 1 (1940). 
The Clayton Act did not affect indirect 
discriminations or differentials, nor was it 
the relation of the 
selling price, since a difference in quantity 
alone would justify a difference in price, 
regardless of manufacturing or selling costs 
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specific as to cost to 





It was to correct these and other alleged 
weaknesses that the Robinson-Patman Act 
was enacted in 1936. 

As stated by Austin A. Forkner, attorney 
for the Federal Trade Commission, which 
administers the act, in an address setting 
forth his own views entitled “The Signifi- 
cance of Section 2f” and delivered at a 
Robinson-Patman Act Symposium held in 
1948, “The history of the Act shows that 
its purpose and basic philosophy was to 
strengthen the prohibitions against sellers 
by making buyers responsible for the exer- 
cise of their mass buying power so as not 
to create monopolistic tendencies.” (Robinson- 
Patman Act Symposium, Commerce Clear- 
ing House, Inc., 1948.) 


As was pointed out at this symposium, 
congressmen stated the purpose of the act 
to be as follows: 

“IT might say that the bill is not aimed 
exclusively at chain stores. It applies to 
all large units which control great pur- 
chasing power and may so use it to destroy 
competition and create monopoly.” (Mr. 
Logan, 80 Congressional Record 3117.) 


“The bill is designed to accomplish what 
so far the Clayton Act has done in an 
impotent manner, namely, to protect the 
independent merchant, the public which 
he serves, and the manufacturer from whom 
he buys, from exploitation by his monopo- 
listic competitor.” (Mr. Edwall, 80 Con- 
gressional Record 3599.) 

“What are the objectives of this bill? 
Mr. Chairman, there has grown up in this 
country a policy in business that a few 
rich, powerful organizations by reason of 
their size and their ability to coerce and 
intimidate manufacturers have forced those 
manufacturers to give them their goods at 
a lower price than they give to independent 
merchants under the same and similar cir- 
cumstances and for the same quantities of 
goods.” (Mr. Patman, 80 Congressional 


Record 8111.) 


Section 1 


The section of the act under which the 
first inquiry falls is Section 1, which con- 
stitutes Section 2 of the Clayton Act, as 
amended, and which reads as follows: 


“It shall be unlawful for 
engaged in commerce, in the 
such commerce, either directly or indirectly, 
to discriminate in price between different 
purchasers of commodities of like grade 
and quality, where either or any of the 


any person 
course of 
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purchasers involved in such discrimination 
are in commerce, where such commodities 
are sold for use, consumption, or resale. 
within the United States or any Territory 
thereof or the District of Columbia or an 
insular possession or other place under th: 
jurisdiction of the United States, and wher 
the effect of such discrimination may bh 
substantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit 
of such discrimination, or with customers 
of either of them; Provided, that nothing 
herein contained shall prevent differentials 
which make only due allowance for differ- 
ences in the cost of manufacture, sale or 
delivery resulting from the differing methods 
or quantities in which such commodities 
are to such purchasers sold or, delivered 
Provided, however, that the Federal Trade 
Commission may, after due investigation 
and hearing to all interested parties, fix 
and establish quantity limits, and revise the 
same as it finds necessary, as to particular 
commodities or classes of commodities, where 
it finds that available purchasers in greater 
quantities are so few as to render dif- 
ferentials on account thereof unjustly dis- 
criminatory or promotive of monopoly in 
any line of commerce; and the foregoing 
shall then not be construed to permit dif- 
ferentials based on differences in quantities 
greater than those so fixed and established; 
And provided, further, that nothing herein 
contained shall prevent 
in selling goods, wares or merchandise 
in commerce from selecting their ow! 
customers in bona fide transactions an 
not in restraint of trade; And provided 
further, that nothing herein  containe 
shall prevent price changes from time t 
time where in response to changing condi- 
tions affecting the market for or the 
marketability of the goods concerned, suc! 
as but not limited to actual or imminent 
deterioration of perishable goods, obsoles- 
cence of seasonal goods, distress sales under 
court process, or sales in good faith 1 
discontinuance of business in the 
concerned.” 


persons engaged 


goods 


South Eastern Underwriters Case 


Can the sale of insurance be considered 
to come within the purview of the Robinsor- 
Patman Act? 

It can be fairly safely assumed that whet 
the act was passed, no one concerned wit 
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its passage gave any thought to insurance 
as being within its purview, because in 
1936 when the act was adopted, it was 
considered well established that the busi- 
ness of insurance was not interstate com- 
merce. The Supreme Court of the United 
States, in Paul v. Virginia, 8 Wall. 168 (1869) 
and in a number of subsequent cases, had 
in effect said so. However, in 1944, the 
Supreme Court, three judges dissenting, 
held in U. S. v. South Eastern Underwriters 
Association [5 CCH Fire AND CASUALTY 
> 



























benefit J Cases 194], 322 U. S. 533, that, when reach- 
stomers J ing across state lines, the business of 
nothing J insurance was interstate commerce, sub- 
rentials J ject to the regulation of Congress under 
r differ- J the Commerce Clause and within the mean- 
sale or J ing of the Sherman Anti-Trust Act. 

y (1S . ° . . . ° e 
om The far-reaching implications of the 

) PS . . ° 
eee South Eastern Underwriters case impelled 
livered: J; . 
7 ie Congress to enact Public Law 15, already 
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validity of much of the state legislation 
governing insurance and threatened to dis- 
rupt, through the application of the anti- 
trust laws to the insurance business, the 
industry’s long-established procedure for 
rate making through concerted action. Pub- 
lic Law 15 in effect declared a moratorium 
from March, 1945, to January, 1948, during 
which time the antitrust laws, with stated 
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g herein exceptions, would not be applicable to the 
engage Hf business of insurance. This moratorium 
chandis¢Hl was later extended to June 30, 1948, when 
ee expired. 
ions an 
provided The Congress believed that the continued 
contained] regulation of the insurance business by the 
| time tof several states was in the public interest, 
ng condi-F and it was the purpose of Public Law 15 
or the to allow the states time in which to enact 
ned, such legislation regulating the insurance busi- 
imminent ness so as to render the antitrust laws 
obsoles- inapplicable thereto. In the words of its 
greene sponsor, Senator McCarran, Public Law 
aith i 


15 held out “an invitation to the states to 
deal affirmatively and effectively with those 
activities and the insurance 
business which might otherwise be the sub- 
ject of Federal regulation.” (McCarran, 
“Federal Control of Insurance—Moratori- 
um Under Public Law 15, Expired July 1,” 
34 American Bar Journal 540 
(1948).) The response of the State of New 
York to the invitation extended by Public Law 
15 will be discussed in another paragraph. 


he goods 
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Provisions of Public Law 15 


" As amended, this statute, which is also 
known as the McCarran Act, provided in 
Section 1012(a) that “the business of in- 
surance shall be subject to the laws 
of the several states which relate to the 
regulation or taxation of such business,” 
and in Section 1012(b) that “No act of 
Congress shall be construed to invalidate, 
impair or supersede any law enacted by any 
state for the purpose of regulating the 
business of insurance,” with the proviso 
that after June 30, 1948, the Sherman Anti- 
Trust Act and the Clayton Act, as amended, 
among others, “shall be applicable to the 
business of insurance to the extent that 
such business is not regulated by state 
law.” Section 1013 of this act provided 
that until June 30, 1948, the Sherman 
Anti-Trust Act, the Clayton Act and the 
Robinson-Patman Anti-Discrimination Act, 
among others, “shall not apply to the 
business of insurance or to acts in the 
conduct thereof.” Section 1014 provided, 
among other things, that nothing in Public 
Law 15 shall affect the application to the 
business of insurance of the Fair Labor 
Standards Act of 1938. 


A reading of the provisions of Public 
Law 15 raises the question whether the 
Robinson-Patman Act applies to the busi- 
ness of insurance after June 30, 1948, to 
the extent that such business is not regu- 
lated by state law. It is to be noted that 
Section 1013, which sets forth the statutes 
declared to be inapplicable to insurance 
until June 30, 1948, refers to the Robinson- 
Patman Act by name, whereas Section 
1012(b), which sets forth the statutes said 
to be applicable to the insurance business 
after June 30, 1948, speaks only of the 
Clayton Act as amended. Since, however, 
Section 1 of the Robinson-Patman Act 
amends Section 2 of the Clayton Act, it is 
concluded by the Subcommittee on the 
Robinson-Patman Act of the National 
Association of Insurance Commissioners, 
that if the Robinson-Patman Act can be 
construed to be applicable to the business 
of insurance at all, after June 30, 1948, 
Section 1 of the Robinson-Patman Act 
applies to the business of insurance “to 
the extent that such business is not regu- 
lated by state law.” (Report of the Sub- 
committee on the Robinson-Patman Act 
to the All-Industry Committee, 1945, Pro- 
ceedings of the National Association of In- 
surance Commissioners (1947), page 183.) 
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Section 3 


Sections 2 and 4 of the Robinson-Patman 
Act are respectively inapplicable and un- 
important for present purposes and merit 
no discussion. However, Section 3 of the 
Robinson-Patman Act, set forth below, is 
not part of the Clayton Act and raises a 
further problem to be disposed of. Section 
3 provides that: 


“Tt shall be unlawful for any person 
engaged in commerce to be a party 
to, or assist in, any transaction of sale, or 
contract to sell, which discriminates to 
his knowledge against competitors of the 
purchaser, in that, any discount, rebate, 
allowance, or advertising service charge is 
granted to the purchaser over and above 
any discount, rebate, allowance or advertising 
service charge available at the time of 
such transaction to said competitors in 
respect of a sale of goods of like grade, 
quality and quantity; to sell, or contract 
to sell, goods in any part of the United 
States at prices lower than those exacted 
by said person elsewhere in the United 
States for the purpose of destroying com- 
petition; or eliminating a competitor in 
such part of the United States; or, to sell, 
or contract to sell, goods at unreasonably 
low prices for the purpose of destroying 
competition or eliminating a competitor. 


“Any person violating any of the pro- 
visions of this section shall, upon con- 
viction thereof, be fined not more than 
$5,000, or imprisoned not more than one 
year, or both.” 


Since Section 3 does not amend the 
Clayton Act, it may be argued that it is 
not applicable at all to the insurance busi- 
ness after June 30, 1948. On the other 
hand, it may be contended that since 
Section 1013 of Public Law 15 implies that 
after June 30, 1948, the Robinson-Patman 
Act shall apply to the business of insurance, 
and since the application of the act after 
that time is not limited by any reference 
to Section 1012(b), Section 3 of the 
Robinson-Patman Act will apply to insur- 
ance after June 30, 1948, irrespective of 
state regulation. 


It is concluded that the All-Industry 
Subcommittee was correct when it stated that : 


“Effect must be given to that portion 
of Section 1012b of Public Law 15 which 
precedes the proviso. 


“Since the Robinson-Patman Act does 
not specifically relate to the business of 
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insurance, it cannot be construed to jn- 
validate or to impair or to supersede any 
law enacted by a state for the purpose of 
regulating the business of insurance, Ip 
other words, assuming a state law exists 
which regulates the business of insurance, 
Section 3 of Robinson-Patman would not 
affect the operation of the state law because 
it would not be construed to invalidate, 
impair or supersede the state law. How- 
ever, the state law must be such that it 
attects activities comprehended within Sec- 
tion 3 of the Robinson-Patman Act, other- 
wise there would be no occasion to consider 
whether Section 3 invalidates, impairs or 
supersedes it. 


“Our conclusion is that since Section 1 
of Robinson-Patman amends the Clayton 
Law it is included within the proviso of 
Section 1012b of Public Law 15. Being 
within the proviso, the price discrimination, 
brokerage and other allowances subsections 
apply to insurance ‘to the extent’ that 
there is no state law regulating the specific 
activities prohibited by these sections. 
With reference to Section 3 of the Robinson- 
Patman Act, while it is not included within 
the proviso (declaring the Clayton Act, as 
amended, to be applicable to the business 
of insurance to the extent that such busi- 
ness is not regulated by state law) it is 
included within the language of Section 
1012b preceding the proviso (which pro- 
vides that no Act of Congress shall be 
construed to invalidate any state law regu- 
lating insurance) from the standpoint that 
it may not invalidate any state law which 
regulates activities included under Section 
3.” (Report of the Subcommittee on the 
Robinson-Patman Act to the All-Industr) 
Committee, 1945, at page 185.) 


In other words, it was the view of the 
committee that Section 3 of the Robinson- 
Patman Act does not apply to the busi- 
ness of insurance, by virtue of Public Law 
15. The reason for this conclusion was 
that Section 3 did not amend the Clayton 
Act. The committee also concluded that 
once a state has regulated any activity 
covered by Section 3, that section may not 
be used to invalidate such state regulation 


In view of this conclusion, this section 
need not be considered further at this point 


““Commodity”’ 


From the foregoing discussion, it appears 
that Congress, in enacting Public Law 15 
may have intended to make the Robinsor 
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Patman Act specifically applicable to in- 
surance (at least insofar as the act amends 
the Clayton Act), except to the extent 
that insurance is regulated by the laws of 
the several states. However, it still re- 
mains necessary to determine whether Sec- 
tion 1 of the Robinson-Patman Act can, 
by its very terms, be construed to cover 
insurance, irrespective of Congressional in- 
tent in the enactment of Public Law 15, 
for if insurance and insurance policies can- 
not be considered commodities, Section 1 
of the Robinson-Patman Act cannot apply 
to them. Section 1 of the act deals only 
with discriminations “in price between dif- 
ferent purchasers of commodities of like 
grade and quality where such com- 
modities are sold fom use, consumption or 
resale within the United States . 
(Italics supplied.) 


The term “commodity” is not defined in 
the Clayton Act or in the Robinson-Patman 
Act. Standard definitions are of little help 
other than to indicate that the term has 
two meanings. The first is its comprehen- 
sive sense of convenience, privilege, profit, 
accommodation, advantage, commerce and 
so forth. The second is its ordinary or 
commercial sense of property, or any move- 
able or tangible thing that is ordinarily 
produced or used as the subject of barter 
or sale, such as goods, wares or merchan- 
dise. These definitions do show, however, 
that the terms may include intangibles, 
as well as tangibles, even though the cus- 
tomary meaning is a moving or tangible 
thing. (15 Corpus Juris Secundum 587-588.) 


It is significant that although the federal 
courts have never directly passed on the 
question whether insurance is a commodity, 
at least three state courts have done so. 
The word “directly” is used advised!y, for 
it should be mentioned that the opinion of 
the United States Supreme Court in Pani 
v. Virginia, supra, contains a dictum which 
would be of great importance in the present 
connection were it not for the limited effect 
which must be accorded the Paul case, in 
view of the fact that it was virtually cver- 
tuled by U. S. v. South Eastern Under- 
writers Association, as noted. On page 183 of 
the opinion in Paul v, Virginia, the Court said: 


“Issuing a policy of insurance is not a 
transaction of commerce. The policies are 
simple contracts of indemnity against loss 
by fire, entered into between the corporations 
and the assured, for a consideration paid 
by the latter. contracts are not 
articles of commerce in any proper mean- 
ing of the word. 


These 


They are not subjects 
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of trade and barter offered in the market 
as something having an existence and value 
independent of the parties to them. They 
are not commodities to be shipped or for- 
warded from one state to another, and then 
put up for sale. They are like other per- 
sonal contracts between parties which are 
completed by their signature and the trans- 
fer of the consideration. Such contracts 
are not interstate transactions, though the 
parties may be domiciled in different states. 
The policies do not take effect—are not 
executed contracts—until delivered by the 
agent in Virginia. They are, then local 
transactions, and are governed by the local 
law.” (Italics supplied.) 


Interesting State Decision 


The most interesting state decision deal- 
ing with this question is Beechley v. Mul- 
ville, 102 Iowa 602, 70 N. W. 107 (1897), 
where the issue was whether Section 5-454 
of the Iowa Code applied to insurance. 
This section provided, among other things, 
that any foreign or domestic corporation 
organized to do business in Iowa which 
entered into any agreement with any other 
corporation to regulate or fix the price of 
oil, lumber, wool, grain, flour provisions, 
“or any other commodity or article whatso- 
ever,” was guilty of a conspiracy to defraud. 
The Supreme Court of Iowa held that the 
act was applicable to an insurance com- 
pany which had entered into a contract 
with a number of other insurance companies 
to charge uniform rates. The court said: 


“We have no doubt of its [the statute’s] 
application to insurance companies because 
of the language of the Act. There is a 
manifest purpose to make the section com- 
prehensive as to the subject matter, as well 
as to persons, both natural and artificial, 
coming within its prohibitions. It pro- 
hibits combinations to fix the price of oil, 
lumber, wool, grain, flour provisions or 
any other commodity whatsoever. I/nsur- 
ance is a@ commodity. Commodity is de- 
fined to be that which affords advantage 
of profit. Mr. Anderson, in his law dic- 
tionary, defines the word as ‘convenience, 
privilege, profit, gain in popularity, goods, 
wares, merchandise’. We see no reason why, 
in the Act, the word should be restricted 
to its popular use. It is common to speak 
of selling insurance; it is a term used in 
the insurance business, and law writers 
have to quite an extent adopted it. Again, 
there are the same reasons why it should 
he protected against combinations as there 
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are in matters clearly within the meaning 
of the law.” (Italics supplied.) 


This lowa decision has been cited twice 
by the Supreme Court of the United States. 
In one of these cases, Carroll v. The Grzen- 
wich Fire Insurance Company, 199 U. S. 
401 (1905), the Court, speaking through 
Mr. Justice Holmes, commented briefly on 
this Iowa decision without expressing any 
dissent from the concept of insurance as 
a commodity. It is true, of course, that 
the Court was not called upon to examine 
or overrule the holding in the Beechicy 
case, but it might be argued that had the 
Court thought the decision, with which it 
must necessarily have been familiar, un- 
reasonable, this fact would have been com- 
mented on or at least the Court would 
not have cited the Beechley case. In the 
Carroll case, it was held that Section 1754 
of the Iowa Code of 1897, which prohibited 
combinations of insurance companies as 
to rates, commissions and the manner of 
transacting business, was not unconstitu- 
tional, as depriving an insurance company 
of its property or liberty of contract within 
the meaning of the Fourteenth Amendment. 
Although, as has been stated, the question 
whether insurance is a commodity was not 
presented for decision, the Court stated: 


“It was pressed that there is no justifica- 
tion for the particular selection of fire 
insurance companies for the prohibition 
discussed. With regard to this, it should 
be observed that a general statute of 
Iowa prohibits all contracts or combina- 
tions to fix the price of any article of 
merchandise or commodity or to limit the 
quantity of the same sold in the state, 
Code of 1897, and that this section covers 
fire insurance. Beechley v. Mulville, 102 
Iowa 602. Therefore, the Act in question 
does little, if anything, more than apply 
and work out the general policy of the law 
in a particular case.” 

The Beechley case is also cited in a foot- 
note in U. S. v. Trenton Potteries Company, 
273 U. S. 392 (1926), but in a manner 
which does not seem to be of importance 
in the present connection, except insofar 
as it indicates the familiarity of the Su- 
preme Court of the United States with 
that case. 


Insurance Not a “Commodity” 
in Texas 


The Supreme Court of Texas, in Queen 


Insurance Company v. Texas, 86 Tex. 250, 
25 S. W. 397 (1893), held that insurance 
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was not a commodity. In that case, a 
number of insurance companies and an 
association of insurance agents were charged 
with violating a Texas antimonopoly stat- 
ute, which was alleged to have made it 
unlawful to limit or reduce production, or 
increase or reduce the price of commodities 
“to prohibit competition in manufacture, 
making, transportation, sale or purchase of 
commodities; to fix at any standard or 
figure, whereby its prices to the public 
shall in any manner be controlled or estab- 
lished any commodity of merchandise, pro- 
duce or commerce intended for sale, use, 
or consumption” in Texas. 


After citing Paul v. Virginia with approval, 
the Supreme Court | of Texas stated: 

“Tt is only by a strained construction 
that the word ‘commerce’ may be made 
to embrace the business of insurance; and 
to say that insurance is an article of com- 
merce is a construction still more strained.” 

After observing that the word “com- 
modity” has a comprehensive sense and 
also an ordinary sense, the court continued: 


“The word is ordinarily used in the com- 
mercial sense of any moveable and tangible 
thing that is ordinarily produced or used 
@ the subject of barter or sale. And we 
think that this was the meaning intended 
to be given to it by the Legislature in the 
statute in question. This clearly appears 
by the context. The language description 
of the second category of offenses ‘to limit 
or reduce the production or increase or 
reduce the price of merchandise or com- 
modities’ implies that a commodity is some- 
thing that may be produced. So by that 
description of the third class, a commodity 
is something that may be manufactured, 
made, transported and sold. In the fourth, 
it implies something that may be sold, 
used or consumed, Insurance is_ neither 
produced, consumed, manufactured, trans- 
ported, or sold, in the ordinary signification 
of any of those words, and therefore, is 
not within the plain import of the language 
employed in the Act.” 


While the Texas decision is of interest 
in its construction of the word “commodity” 
with reference to insurance, it must be 
pointed out that the court reliéd to some 
extent on Paul v. Virginia, which has in 
effect been overruled by U. S. v. South 
Eastern Underwriters, supra. 


In Ohio, it has been held that insurance 
is not a commodity within the meaning of 
a statute, making it an offense to combine 
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to limit or to reduce the production or 
reduce the price of merchandise or com- 
modities. (Foster v. Ankenbauer, 14 O. N. P. 
NX. S. 637 (1913).) The Supreme Court of 
Ohio was of the opinion that the Pau/ and 
ween Insurance Company cases were <eter- 
the 


minative of issue. 


Another Approach to Problem 


Another approach to the problem is to 
consider what the courts have said abeut 
the nature of insurance and insurance poli- 
‘es which would warrant the conclusion 
that the Supreme Court of the United 
States might hold them to be commodities 
were the question presented for decision. 


A recent case which throws some light 
on the subject is Darr v. Mutual Life Insur- 
me Company [15 CCH Lapor CASES 
64620], 169 F. (2d) 262 (CCA-2, 1948); 
ert. den. 69 S. Ct. 166 (1948). Therein 
the Circuit Court of Appeals for the Second 
Circuit had to decide whether the Fair 
Labor Standards Act, 52 Stat. 1060-1069 
(1938), 29 USCA 201-219, Supp. (1948), 
covered employees of a life insurance com- 
pany engaged in the operation and mainte- 
nance of the company’s home office 
buildings in the City of New York. Whether 
the employees were covered by the act 
depended upon whether insurance policies 
were goods produced for commerce within 
the meaning of the statute. The act, adopted 
in 1938, defined goods as follows: 


“Goods means 


commodities, 


goods, wares, products, 
merchandise, or articles or 
subjects of commerce of any character, but 
does not include goods after their delivery 
into the actual physical possession of the 
ultimate consumer thereof, other than a 
producer, manufacturer, or processor thereof.” 


defined in the act to 
manufactured, mined, 
other manner worked 


“Produced” was 
mean “Produced, 
handled, or in any 


on in any state.” 

In deciding that insurance policies were 
goods, the the court, 
~ : 

464-265, reads as follows: 


opinion of pages 


“(1) The decisions which we are bound 
to follow lead us to the conclusion that 
the Fair Labor Standards Act does cover 
these plaintiffs. In United States v. South 
Eastern Underwriters Ass’n, 322 U. S. 533, 
64S. C. 1162, 88 L. Ed. 1440, it was held 
that insurance business conducted across 
State substantially the way the 
appellee conducts its business was subject 


lines in 
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to regulation by Congress under the Com- 
merce Clause. While that, perhaps, is not 
wholly determinative of the question whe- 
ther insurance policies are ‘goods’ within 
the meaning of Section 3(i) of the Fair 
Labor Standards Act, 29 U. S. C. A. See. 
203(i), it does show that the issuance of 
such policies may be a part of interstate 
commerce and supersedes such decisions as 
Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 
357, and New York Life Ins. Co. v. Deer 
Lodge County, 231 U. S. 495, 34 S. C. 167, 
58 L. Ed. 332, to what may previously 
have been thought to be the opposite effect. 
Apparently the South Eastern Underwriters 
Ass’n case went on the broad ground that 
Congress had the power to regulate the 
flow across state lines of the end result of 
a nation-wide ‘commercial enterprise’ despite 
the fact that that enterprise dealt only in 
the creation and delivery of instruments 
establishing intangible rights and the sub- 
sequent performance of the obligations so 
created. However that may be, it tends 
to show, we think, that insurance policies 
may be subjects of commerce. Cf. Stone, 
C. J., dissenting in United States v. South 
Eastern Underwriters Ass’n, 322 U. S. at 
562, 64 S. C. at 1178, 88 L. Ed. 1440, et seq. 
The appellee, doing a business subject to 
regulation by Congress under the Com- 
merce Clause, makes insurance contracts 
by doing work upon the policies, neces- 
sary to the creation of the contract, at its 
home office. It is true that the contract 
of insurance may become effective without 
delivery of the policy to the applicant, 
provided payment of the initial premium 
has been made in advance, Ruhlin v. New 
York Life Ins. Co. 3 Cir. 106 F. 2d 921, 
certiorari denied, 309 U. S. 655, 60 S. C. 
469, 84 L. Ed. 1005, so that in this respect 
the policy may be only ‘evidence’ of the 
obligation. Nevertheless, after three years 
of premiums are paid the policy may be 
used as security for a loan from the com- 
pany or be surrendered for its cash value. 
Moreover, provided insurable interest re- 
quirements are met, the policy may be 
assigned at any time to third parties. These 
things being true, we think it cannot be 
said that the policy is merely ‘evidence’ of 
the obligation. The definition 
of ‘goods’ contained in Section 3 of the 
Fair Labor Standards Act includes ‘sub- 
jects of commerce of any character’. We 
think, following Western Union Telegraph 
Co. v. Lenroot, 323 U. S. 490, 65 S. C. 335, 
89 L. Ed. 414, that under the equally 
broad definition of ‘produced’, in the Act, ... 
these insurance policies are goods produced 


broad 


559 





for commerce, indeed, as much so as the 
commercial paper held to be such in Bozant 
v. Bank of New York, 2 Cir. 156 F. 2d 78/, 
and for substantially the same reasons.” 


In another case decided by the same 
court under the Fair Labor Standards Act, 
the employees in question were those of a 
bank, rather than of an insurance company. 
(Boszant v. Bank of New York [11 CCH 
Lapor CAses § 63,250], 156 F. (2d) 787 
(CCA-2, 1946).) The same court, in re- 
versing a judgment summarily dismissing 
the complaint of the plaintiff, summed 
up its conclusions as follows: 


Insofar as the Bank’s 
business preparing, executing 
or validating bonds, shares of stock, com- 
mercial paper, bills of lading and the like, 
it is engaged in ‘producing goods for com- 
merce’; and included in this are any activi- 
ties necessary to the effectiveness of the 
documents even though, as an example, it 
be no more than registering a share or a 
series of bonds.” 


“To recapitulate. 


consists of 


It is true that under the Fair Labor 
Standards Act, the definition of “goods” 
is a broad one and, as the quotation from 
the Darr shows, includes “subjects 
of commerce of any character.” In the 
Robinson-Patman Act, the word to be 
interpreted is “commodities,” and the act, 
as has been pointed out, contains no de- 
this term. However, the Darr 
and the Bozsant cases may indicate the 
line the courts would follow in_ passing 
upon the question of whether insurance 
is a commodity within the of the 
Robinson-Patman Act. 


case 


finition of 


Sc¢ ype 


Third Approach 


A third approach to the problem lies in 


have 
term 


what the courts 
meaning of the 


a consideration of 
included within the 
“commodity,” in order to see whether the 
word is sufficiently comprehensive to in- 
clude insurance. 


Very few interpretations, either by the 
courts or by the commission, of the word 
“commodities” within the meaning of the 
Robinson-Patman Act have found. 
In an informal opinion, the Federal Trade 
Commission did state that the f 
space in trade magazines was 
not the sale of a “commodity” within the 
purview of the act [1 CCH Trane Recu 
LATION Reports 2228] In The Matter of 
Christmas Club [3 CCH Trave ReGuLATION 
Reports 11,399], F. T. C. Docket No. 
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been 


sale of 


advertising 


3050 (1937), the commission 
sale of passbooks, account 
tising literature and other paraphernalia 
for use by banks and trust companies in 
their conduct of Christmas Clubs and other 
savings systems, as the sale of “commodities” 


treated the 
books, adver- 


within the meaning of the act. 


Significant Decisions 


here are a number of other deci- 
however, which are of significance 
in the present connection, In Lincoln Sav- 
ings Bank of Brooklyn v. Brown [1 Pri 
Controt CAses ¥ 50,954], 137 F. (2d) 228 
(1943) the court (per Vinson, Chief Judge) 
was called upon to interpret the term 
“commodity” within the meaning of the 
Emergency Price Control Act of 1942, 
which contained a broad definition of the 
The opinion states: 


sions, 


word. 


“Securities and valuable papers must be 
considered commodities within the meaning 
of the Price Act, as well as as in general 
usage. They have _ heretofore 
designated by the Courts. Generally these 
articles have a sttbstantial intrinsic value, 
in addition to the valuable intangible inter- 
est which they represent. With such in- 
struments as bonds payable to bearer or 
other types of negotiable paper, intrinsic 
value may represent total value. In other 
securities and valuable papers, there is, at 
least, an intrinsic value representing dif- 
ficulties of identification, incon- 
venience of duplication, notary and registry 


been so 


cost and 
fees, etc.” 

In Brown v. Cummins Distileries Corpo- 
ration [1 Price Controt Case. § 51,083], 
53 F. Supp. 659 (DC Ky., 1944), warehouse 
receipts were declared to be “commodities 
within the meaning of the Emergency Price 
Control Act of 1942. 

It was held in 1934 that the word “com- 
modities” as used in the Clayton Act did 
not include transportation of passengers by 
(Fleetway, Inc. v. Public Service Inter 


1) 


bus. 
state Transportation Company, 72 F. | 
761 (CCA-3, 1934); cert. den. 293 U. S. 676 
(1934).) Although this case did not in- 
insurance and was decided in 1934, 
Robinson-Patman 
decision in the South Eastern 
interesting in that 


volve 
before the 
Act or the 
Underwriters case, it is 
federal 
strue the “commodity” 
Robinson-Patman Act. At pages 763-764 
of the opinion, the court said: 
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the 


“The learned trial judge construed this 
section to apply to ‘commodities’ and not 
to transportation of passengers by motor 
busses. Lhe section prevents discrimina- 
tion in price between different purchasers 
of commodities which are sold for use, 
consumption or resale within the United 
States, etc. This clearly refers to a com- 
modity such as merchandise, and has no 
reference to transportation of passengers 
by busses, for discrimination in price be- 
tween purchasers of commodities on account 
of differences in grade, quality, or quantity, 
or a discrimination which makes only due 
allowance for difference in the cost of sell- 
ing or transportation is not prohibited. 
It would be a strange and strained con- 
struction that would apply this language 
to transportation of passengers by busses.” 


In McKinley Telephone Company v. Cum- 
berland Company, 152 Wis. 359, 130 N .W. 
38 (1913), under a state statute providing 
in substance that any corporation entering 
into any combination, conspiracy, trust pool, 
agreement or contract intended to restrain 
or prohibit competition in the supply or 
price of any commodity should have its 
charter annulled, the Supreme Court of 
Wisconsin held that the furnishing of tele- 
phone services fell within the general terms 
of the statute as the supplying of a com- 
modity, constituting a subject of commerce. 
In Illinois, marketable bonds and stocks 
have been held to be commodities in the 
ordinary meaning of the word. (Wolf v. 
National Bank of Illinois, 77 Ill. App. 325 
(1898); rev’d on other grounds, 178 IIL. 
85, 52 N. E. 896 (1899).) The privilege of 
using a business or transacting a business 
has been held to be a commodity. (Port- 
land National Bank v. Apthorp, 12 Mass. 
252, (1815); Commonwealth v. Lancaster 
Savings Bank, 123 Mass. 493 (1878). 


The foregoing discussion illustrates the 
dificulty of deciding whether the sale of 
insurance can be held to be within the 
scope of the Robinson-Patman Act. As 
has been noted, there is little doubt that 
at the time the act was passed, it was not 
considered that insurance would be within 
its scope, since the business of insurance in 
1936 was not considered to be interstate 
commerce. It was not until the decision 
of the Supreme Court of the United States 
in U. S. v, South Eastern Underwriters in 
1944 that insurance was established as being 
interstate commerce under the terms of 
the Commerce Clause of the Constitution. 
Therefore, there is little point in trying to 
analyze the specific wording of the act in 
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order to discover a legislative intent. If 
the act had been intended to include insur- 
ance, the word “commodity” might have 
been defined, or other words in the statute 
that seem more specifically referable to the 
dealing in commodities in the customary 
sense of the word “commodity”—i.e., mer- 
chandise and wares—might have been en- 
larged upon. However, the cases analyzed 
in the preceding pages show how courts 
may interpret such words as “commodity” 
or “goods” and attribute to them a mean- 
ing somewhat beyond the common usage. 
There is evidently room within the term 
“commodity” for the inclusion of insur- 
ance if a court is in mind to find it therein. 





Trend of Supreme Court 


The trend of the Supreme Court with 
regard to insurance, if the South Eastern 
Underwriters case can be accepted as a 
true guide, is to extend governmental regu- 
lation over the business of insurance. In 
that case, the late Chief Justice Stone said 
that the Court, through the seventy-five 
years since the decision in Paul v.Virgima, 
had adhered to the finding that the busi- 
ness of insurance was not interstate com- 


merce. Nevertheless, the majority held in 
that case that in effect it was. On this 
point it is concluded that the Supreme 


Court of the United States might well be 
expected to decide that insurance is a 
commodity within the purview of the Robin- 
son-Patman Act, were the question pre- 
sented for decision. 


Accepting the proposition that insurance 
companies conducting business across state 
lines are engaged in interstate commerce 
and assuming insurance to be a commodity 
within the scope of the Robinson-Patman 
Act, the question of whether a discrimina- 
tion in premium rates may have the effect 
required in the statute to make such a 
discrimination unlawful must still be passed 
upon. Section 1, after setting forth the 
statement that it is unlawful to discrimi- 
nate in the circumstances specified, continues : 

“. . where the effect of such discrimi- 
nation may be substantially to lessen com- 
petition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, 
or prevent competition with any person 
who either grants, or knowingly receives, 
the benefit of such discrimination or with 
customers of either of them.” 


It is concluded that if insurance were 
found to be within the scope of the Robin- 
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son-Patman Act, a court would not have 
difficulty in finding that under a given set 
of facts preferential premium rates might 
have the effect of satisfying the require- 
ments quoted above. 


Discrimination on Items 
of Indirect Cost 


At the symposium on the Robinson- 
Patman Act held in 1948, one of the speakers, 
a member of the Illinois Bar, made the 
following statement: 


“It is not yet clearly settled whether it 
is material that discriminations may occur 
on items which represent only a_ small 
part of purchaser’s total operating costs. 
The Commission has held that a_ price 
discrimination on one item out of several 
hundred carried by a grocery retailer has 
the requisite effect on competition. [Citing 
H. C. Brill Company, 26 F. T. C. 666, 680 
(1938).] It may be that the Commission 
will take the position that a discrimination 
has the requisite substantial effect on com- 
petition where they are given on admin- 
istrative supplies, maintenance supplies, 
items of indirect cost, and other items 
which represent only minor proportions 


of purchasers’ total operating costs.” (Robin- 
son-Patman Act Symposium, at page 31.) 


Insurance may certainly be considered 
an item of indirect the 
merchandise. 


cost in sale of 

Two further points should be made with 
regard to this section. First, the language 
set out above was intended to broaden the 
similar clause contained in Section 2 of 
the Clayton Act. As was said in the 
House Committee Report on the Robinson- 
Patman Act, “The existing law [i.e., Clay- 
ton Act] has in practice been 
stricted in requiring a showing of general 
injury to competitive conditions in the 
line of commerce concerned, whereas the 
more immediately important. concern is an 
injury to the competitor victimized by the 
discrimination, Only through such injury 
in fact can the larger injury result. 
Through this broadening of the jurisdiction 
of the Act, a more effective suppression 
of such injuries is possible. es ae 
Rep. No. 2287, Seventy-fourth Congress, 
Second Session, March 31, 1936.) 


too re- 


Secondly, to make a discrimination un- 
lawful it is only necessary that there be a 
reasonable possibility that it has harmed 
competitors, not that it has in fact done 
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so. (Federal Trade Commission v. Morton 
Salt Company [CCH TRApdE REGULATION 
Reports Supp. 1948-1951 { 62,247], 334 U.S. 
37 (1948).) 


New York Action 


Having concluded that insurance and 
insurance policies may well be held to be 
commodities within the meaning of the 
Robinson-Patman Act and that Section 1 
of the Robinson-Patman Act, under Pub- 
lic Law 15, is in all likelihood applicable 
to the business of insurance to the extent 
that the business of insurance is not regu- 
lated by state law, let us examine the law 
of New York to see what this state has 
done to render the Robinson-Patman Act 
inapplicable to the business of insurance. 


If the view of the All-Industry Sub- 
committee, referred to previously, is correct, 
the New York Insurance Law, as amended 
in 1948, has effectively rendered the Robin- 
son-Patman Act inapplicable to insurance. 
The subcommittee’s report states: 


“In order to determine the extent of 
state regulation necessary to exempt com- 
panies from the operation of the Robinson- 
Patman Act, it is necessary to consider 
the various sections of Robinson-Patman 
separately. We cannot assume that regu- 
lation which exempts the companies from 
the operation of one section of Robinson- 
-atman will be effective to exempt the 
companies from the operation of other 
sections dealing with different subject mat- 
ter. Accordingly, the important provisions of 
Robinson-Patman will be treated separately. 


“Section 2a of Clayton Act as amended 
by Robinson-Patman Act relates to prices 
or rates. Discounts from established prices 
are prohibited under certain circumstances. 
The most logical and perhaps the only 
way by which states may accomplish the 
ouster of this section of the Robinson- 
Patman Act and at the same time permit 
the insurance business to operate effectively 
and in the public interest is through the 
passage of rate regulatory laws. It is be- 
lieved that there should be included in 
such laws anti-rebate and anti-discrimina- 
tion sections. 


“Section 3 of the Robinson-Patmean Act 
prohibits certain price discriminations and 
is commonly referred to as the criminal 
section. There is considerable question as 
to the meaning and enforceability of its 
provisions, A rating law such as_ that 
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herein recommended, together with an anti- 
rebate section would constitute a valid ouster. 


“The remaining sections of Robinson- 
Patman are unimportant from am insurance 
standpoint.” (Report of the Subcommittee 
on the Robinson-Patman Act to the All- 
Industry Committee, 1945, at page 507.) 


The Insurance Law of New York is 
referred to in the subcommittee’s report 
as an example of state legislation sufficient, 
under Public Law 15, to render the Robin- 
son-Patman Act inapplicable to the busi- 
ness of insurance. The New York Insurance 
Law contains rate-making, antirebate and 
antidiscrimination provisions of the type 
drafted by the All-Industry Committee for 
the purpose of rendering the Robinson- 
Patman Act inapplicable to the business 
of insurance in any state which adopted 
such legislation. Section 183 of the New 
York statute, as amended, provides in part: 


“|, Every rating organization and every 
insurer which makes and files its own 
rates, shall make rates for all risks rated 
by such organization or insurer in accord- 
ance with the following provisions: 


“(b) Rates shall be reasonable and ade- 
quate for the class of risks to which they 
apply. 

“(c) No rate shall discriminate unfairly 
between risks involving essentially the same 
hazards and expense elements or between 
tisks in the application of like charges and 
credits. 


“(e) Risks may be grouped by classifica- 
tions for the establishment of rates and 
minimum premiums. Classification rates 
may be modified to produce rates for indi- 
vidual risks in accordance with rating plans 
which establish standards for measuring 
variations in hazards or expense provisions, 
or both. Such standards may measure any 
differences among risks that can be demon- 
strated to have a probable effect upon 
losses or expenses.” 


Section 186 provides in part: 


“2. Whenever the superintendent shall 


determine, after notice and a hearing, that 
the rates charged or filed on any class of 
tisks are excessive, discriminatory, inade- 
quate or unreasonable, he shall order that 
such rates be appropriately adjusted. : 
As amended L. 1948, c. 618, Sections 20-22, 
eff. July 1, 1948.” 


Robinson-Patman Act 


9-D 


“The purpose of this article is to regu- 
late trade practices in the business of 
insurance in accordance with the intent of 
Congress as expressed in the act of congress 
of March ninth, nineteen hundred forty- 
five (Public Law 15, 79th Congress), as 
amended, by defining, or providing for the 
determination of, all such practices in this 
state which constitute unfair methods of 
competition or unfair or deceptive acts or 
practices and by prohibiting the trade prac- 
tices so defined or determined. Added L. 


1948, c. 501, eff. July 1, 1948, 


“No person shall engage in this state in 
any trade practice which is defined in this 
article as or determined pursuant to this 
article to be an unfair method of competition 
or an unfair or deceptive act or practice 
in the business of insurance. Added L. 


1948, c. 501, eff. July 1, 1948. 


“The following are hereby defined as 
unfair methods of competition and unfair 
and deceptive acts or practices in the 
business of insurance, viz.: The commission 
of any one or more of the acts prohibited 
by [certain designated sections of the In- 
surance Law and the Penal Law of New 


York].” : 


Section 188, as amended, proscribes the 
allowance of connection with 
the 

The 
detail 
is to 


Article provides in part: 


rebates in 


sale of insurance. 


forth in 
Superintendent 
has reason to 
believe unfair methods of competition and 
unfair or deceptive acts or practices, not 
defined in the act, are being engaged in by 
any engaged in the business of 
insurance. 


act, in Section 278, sets 
the procedure the 
follow whenever he 


person 


Superintendent’s Comments 


Superintendent Dineen’s remarks in an 
address before the Fifty-first Annual Con- 
vention of the Ohio Association of Insur- 
ance Agents at Columbus, Ohio, on 
September 21, 1948, support the position 
that the New York Insurance Law has 
probably the Robinson-Patman 
Act inapplicable to insurance in this state. 


rendered 


“Whether the provisions of U. S. Public 
Law 15 make the Robinson-Patman Act 
applicable to the business of insurance is 
still open to some debate. I think it pru- 
dent to assume that it is applicable, éxcept, 
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that the 
any event, the 
Law and the insur- 


of course, to the extent 
‘regulate’ in this field. In 
New York Insurance 
ance laws of practically all other states 
contain very definite prohibitions against 
unfair discrimination, but, unlike the Robin- 
son-Patman Act, they go further and pro- 
hibit not only rates but 
also excessive or inadequate rates. The 
New York shall not be otherwise 
unreasonable in addition to the basic pro- 


States 


discriminatory 
rates 
hibitions against rates which are excessive, 
inadequate, or unfairly 


“The specifically 
imposes the burden of showing justification 
upon one 


discriminatory. 


Robinson-Patman Act 
who is shown to have discrim- 
inated in prices. 


“While the language of the 
Patman Act, the All-Industry 
the New York rating law with reference 
to the justification of discounts d'ffers, 
the rationale of all three bills is generally 
the same, namely, that where varying prices 
on the same articles are quoted to different 
buyers because of 


Robinson- 


Bills 


and 


other con 
siderations, the should be able to 
that the variations in price are 
fair and reasonable. Noteworthy differences 
between the Robinson-Patman Act 
the All-Industry Bills are 
former, applicable to 
structures, 


their size or 
seller 
establish 


and 
these: (1) the 
competitive price 
require the granting 
of discounts even though merited by de- 
monstrable economies. Under the regulated 
rate structure of the latter, failure to grant 
a warranted discount or to impose a justi- 
fied 
or inadequate rate in violation of the rating 
standards. 


does not 


surcharge may produce an excessive 
(2) To make the penalties of 
the Rob‘nson-Patman Act 
that there is ‘a reason- 
that the 
may have the effect of injuring, destroying 
or preventing competition’, etc. (Federal 
Trade Commission v. Morton Salt Co., supra.) 
No such limitation is contained in the All- 
Industry Bills, in which unfair discrimina- 


applicable, there 
must be a finding 
able 


possibility discriminations 


tion is prohibited irrespective of its effect 
on competition. (3) Under the Robinson- 
Patman Act, a discriminatory price which 
might otherwise have been unwarranted can 
be justified where the seller can show that it 
was quoted in a bona fide effort to meet an 
equally low price of a competitor. This 
means that if necessary to meet competition 
(but not to destroy it), the seller can sell at 
a loss. No such latitude is allowed an in- 
surer under the All-Industry Bills or under 
the New York rating law. 
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“A noteworthy similarity between the 
state and federal anti-discrimination stat- 
utes pointed up by the decision in the 
Morton Salt case, supra, is this: It is no 
to a charge of discrimination to 
that all large buyers received the 
same price differential, or, in other words. 
that there was no discrimination between 
large buyers. The question is whether the 
differential between large and small buvers 


defense 
show 


was justified in the first instance. If it was 
not, the fact that it was extended equally 
to all large buyers simply multiplied the 
number of offenses.” 


Commissioner Dineen observed that: 


“When 183, subsections 1(c) 
and (e) are read in conjunction with the 
basic prohibitions of Section 186, subsection 
2, against excessive, inadequate, discrimina- 
unreasonable rates, it 


Sections 


tory, or is manifest 
that at least 
New York rating law (and the All-Industry 
Bills) achieve the same result, notwith- 
standing the differences in language, as 
that achieved by the Robinson-Patman Act.” 


as to excessive discounts the 


Donnelly Act 


Mention should be made at this point 
of the Donnelly Act, (Section 340, General 
Business Law, as amended by Chapter 502, 
effective July 1, 1948), as amended, which 
makes the provisions of the New York 
Anti-Trust Law applicable to the insurance 
business to the extent that it is not regu- 
lated by Article 8 of the Insurance Law. 


The significance of this section has been 
explained as follows by Superintendent 
Dineen: 


“Judged by the experience of the past, 
there are concerted activities and_ inter- 
company arrangements in the business of 
insurance which come within the ambit of 
an anti-trust law but do not involve agree- 
ments to boycott, coerce or intimidate, or 
acts of boycott, coercion, or intimidation. 
It should be emphasized also that while 
insurers are permitted, under Article 8 of 
the Insurance Law, but subject to regula- 
tion, to act in concert in the making of 
insurance rates, there are other concerted 
activities and intercompany arrangements 
which are not subject to regulation under 
that law that have an indirect effect upon 
insurance rates. 


“By this enactment, that area which has 
not been reserved to the United States 
Government is brought under the juris- 
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diction of the state anti-trust act. Where 
activities are of such character that they 
may be subject to the Sherman Act, the 
United States Government and the State of 
New York will have concurrent jurisdiction. 


“The enactment of a state anti-trust act 
in the field of insurance is in keeping with 
the declared public policy of this state as 
evidenced by the Donnelly Act.” (Dineen, 
“Legislative Developments During 1948— 
Insurance,” 20 New York Bar Associatjon 


Bulletin 502.) 


Further Congressional Action? 


At the present time Congress is waiting 

see whether the legislation passed by 
the states to meet the invitation extended 
by Public Law 15 will be effective to pro- 
tect the 


business, In the 


insurance 
that the 
regulating the 
likely that 
legislation on this subject 
As Senator McCarran 


public interest in the 
event States 


matter 
further 


prove incapable of 
themselves, it seems 
Congressional 
will be forthcoming, 


pointed out: 


“This is not likely to occur unless the 
attention of the for- 


cibly to what it may consider the failure of 


Congress is directed 


state regulation or enforcement .... Its 
It probably will 
not act further in this field so long as it 


power to act is unlimited. 


is satisfied the public interest is being served 
and protected, but any event or series of 
events which leads Congress to the con- 
that the public requires 
regulation will lead almost certainly to the 
Imposition of such regulation.” McCarran, 
op. cit. at page 542.) 


clusion interest 


Laying aside the possibility of further 
Congressional relationship 
between Public Law 15 and state regulation 
over the insurance business must be con- 
sidered. 
illegal 


legislation, the 


It seems clear that any practices 
under the Robinson-Patman Act 
and not regulated by state law may well be 
prosecuted under the Robinson-Patman Act. 


Senator McCarran summed up the situ- 
ation as follows: 


“The second way in which federal power 
can impinge upon the business of insurance 
after July 1 is through enforcement of the 
federal anti-trust laws. In this field broad 
generalities will not be considered. There 
1S no question of whether the public interest 
is Or is not being served and protected. 


Robinson-Patman Act 


_ hibited by this Section.” It is 


“The sole question, with respect to any 
practice complained of, will be whether 
that practice is regulated by state law. If 
it is not so regulated, then that practice 
will be subject to the federal anti-trust 
laws, and it will be the duty of federal 
officials to enforce those laws. Thus, for 
purposes of enforcement of federal laws, 
the question is one strictly of legal con- 
struction. The inquiry will be: ‘is this 
practice regulated by state law?’ not ‘Is it 
effectively regulated??” (McCarran, op. cit. 
at page 542.) 


Buyer's Liability 


sale of insurance can be 
considered to come within the purview of 
the Robinson-Patman Act, to what extent, 
if any, is a buyer of insurance liable for 
for- 


Assuming the 


knowingly receiving a_ discrimination 


bidden by the act? 


Assuming that insurance and insurance 
policies were held to be commodities within 
the meaning of the Robinson-Patman Act, 
that discriminatory insurance rates not 
justified by cost savings to the insurance 
companies were induced or knowingly re- 
ceived by a company and that the requisite 
effect upon competition could be 
it remains to set forth the liability of such 


shown, 


a company for participation in a prohibited 
discrimination in the absence of state legis- 
lation under Public Law 15 to 
render the Robinson-Patman Act inappli- 
cable to the business of insurance. Section 
2(f) of the Clayton Act, as amended by 
the Robinson-Patman that 
“it shall. be unlawful for any person en- 
gaged in commerce, in the course of such 


sufficient 


Act, provides 


commerce, knowingly to induce or receive 


a discrimination in price which is_ pro- 
Section 
2(f) which prohibits to a knowingly in- 
ducing or price 


crimination what is prohibited to a seller. 


receiving buyer in dis- 


There are four methods of enforcing Sec- 
tion 2 in and 2(f) in 
particular: 


general, Section 


(1) by cease and desist order of the 
Federal Trade Commission (or other com- 
boards) enforceable by the 


United States Court of Appeals; 


missions or 


(2) by injunction suit brought by the 
Attorney General of the United States; 

(3) by injunction suit brought by a pri- 
vate individual; 
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(4) by suit for treble damages brought 
by a private individual. 


In addition, there are the criminal penal- 
ties provided by Section 3 of the Robinson- 
Patman Act, which are intended to pre- 
vent the same kind of activity proscribed 
by Section 2 of the Clayton Act, as amended. 
A reading of the section makes it clear 
that it is as equally applicable to buyers 
as it is to sellers, and that a violation of 
its terms would subject the buyer as well 
as the seller to the criminal sanctions therein 
provided. In view of what has already 
been said, for present purposes, it is assumed 
here that insurance and insurancé policies 
may well be included within the meaning 
of the word “goods” as used in Section 3 
of the act. 


It is clear that since the Morton Salt 
decision, it is unlawful for a seller to give 
standard quantity discounts which are 
theoretically available on equal terms to 
all the purchasers of the seller but which 
functionally are not so available because 
there are too few purchasers of sufficient 
size and buying power to take advantage 
of the quantity discounts and only the 
mass buyer is able to avail himself of them. 
Section 2(f) makes it unlawful for a buyer 
to receive such a discount. For the seller 
to give or the buyer to receive a standard 
quantity discount of the type involved in 
the Morton Salt case would appear to be 
within the prohibitions of Section 3 as 
well, so that any buyer who knowingly 
induced or received a standard quantity 
discount such as above, would 
be subject to the penalties set forth in a 
preceding paragraph, for a_ violation of 
either Section 2 of the Clayton Act, as 
amended, or of Section 3 of the Robinson- 
Patman Act. 


described 


Furthermore, it is the commission’s con- 
tention that it is unnecessary for gov- 
ernment counsel iv a proceeding under 
Section 2(f) to prove that the differentials 
complained of were not justified by cost 
savings to the seller, and that the respondent 
knew it. Once it is that the re- 
spondent was aware it inducing or 
receiving a price lower than that given to 
others, the burden of proving that the 
differential was justified shifts to the buyer. 
It is concluded that Mr. Forkner was 
correct when he stated in his address re- 
ferred to earlier that the decided cases, the 
legislative history of the act and the writ- 
ings of the authorities support this position. 
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shown 
was 


It would also appear, however, that the 
commission, following the view of Congress- 
man Patman, believes that mass buyers of 
commodities know the prices at which 
their competitors are receiving their mer- 
chandise; and that, therefore, once a prima 
facie case of unlawful discrimination has 
been made out, a buyer who _ benefited 
may be called upon to prove he had no 
knowledge of the violation. (New York 
Times, November 17, 1948; Robinson-Pat- 
man Act Symposium at page 84.) 


Finally, it should be noted that discrimi- 
natory rates granted by insurance com- 
panies to mass buyers of insurance, which 
are not justified savings to the 
companies and which are not functionally 
available to all purchasers of insurance on 
equal would appear to be within 
the spirit of the antitrust laws in general 
and the Robinson-Patman Act in particu- 
lar. It is for that reason that the Federal 
Trade Commission might seek to press for 
a construction of the word “commodities,” 
which would include insurance. As already 
indicated, however, it seems probable that 
the Insurance Law of New York, as 
amended, has rendered the Robinson-Pat- 
man Act inapplicable to the business of 
insurance in this state. 


by cost 


terms, 


Recapitulation 


To summarize the conclusions arrived 
at, it may well be that the Robinson-Pat- 
man Act is applicable to the business of 
insurance, Granting this to be the case, 
it is clear that the business of insurance 
is subject to the Robinson-Patman Act 
only to the extent that it has not been 
regulated by the laws of the several states. 
Assuming that insurance and_ insurance 
policies were held to be commodities within 
the purview of the Robinson-Patman Act, 
so that the act would be applicable to 
insurance except, of course, to the extent 
that the several states have regulated the 
business of insurance, and assuming further 
that the requisite effect upon competition 
might be shown, if a company knowingly 
induced or received preferential rates not 
justified by cost savings to the insurance 
company and not functionally available to 
all purchasers of insurance on equal terms, 
such a company would be subject to the 
penalties provided by the act for participa- 
tion in a prohibited discrimination. How- 
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Law ot 


man 
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ngress- 
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ever, it is concluded that the Insurance 
Law of New York, as amended, has, in 
all probability, rendered the Robinson-Pat- 


however, that insurance practices proscribed 
by the Robinson-Patman Act have not 
been regulated by state law, it is concluded 


which 
r mer- 
prima 
m has 
nefited 
lad no 
York 
m-Pat- 


that the act may well be invoked to fill 
the breach. [The End] 


man Act inapplicable to the business of 


insurance in this state. To the extent, 
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Sige OCEAN MARINE INSURANCE 

ionally Henry C. Thorn, manager of the Marine Department of the In- 
ae surance Company of North America, speaking before the Insurance 
ae Conference of the American Management Association, stressed the 
articu- need for greater vigilance at our ports to guard against theft. 

ae “The risk of ordinary theft and pilferage .. . has greatly increased 
lities,” in modern times until we now face a situation, worldwide, that is 
already nothing short of appalling. It is due to many causes, among them 
: that being the worldwide breakdown of moral values which always follow 


a great war, black markets, racketeering, and just plain stark proverty 
of a large part of the world’s population. . . . 2300 cases of Scotch 
Whiskey landed on a New York pier, just vanished 


n-Pat- 


ess ol 


of 400 bicycles was discharged in Chitagong within the last few 


months. The following day only 50 were found. Within the last 
few weeks a plane from South Africa landed in New York with gold 
in bars. The checkup showed two short. Value about $28,000. Also 
within past weeks 8 casks of sausage casings from the Middle East 
arrived but the contents turned out to be dates and rock salt... . 

“In the Port of New York . . . we have started something [Se- 
curity Bureau, Inc.] I hope will set a pattern for other ports here and 
abroad. . .. The Bureau is supported by all Maritime industries in 
the port, the Steamship owners and operators and the Marine Under- 
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irance 
1 Act 
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States. 
irance 


within writers. No longer is it easy for a crooked longshoreman or checker 
; ~~ or guard or other person caught stealing, to get off with a suspended 
ie tO . . 

ae sentence .. . the coordination that has been brought about between 
d the Federal and Local law enforcement officers has had a definite deter- 
urther rent effect.” 
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Am an Accident Dispute 


THIS ARTICLE IS REPRINTED FROM THE SUMMER, 


1949 ISSUE OF THE 


YRUISING around the city last night, 

A looking for victims, I heard a crash. To 
me a crash is like a fire alarm to a small 
boy. I rushed to the scene so as to be on 
hand when needed. In this case I was only 
mildly surprised, for I had been noticing a 
car doing crazy things and I tagged along. 

When I arrived I thought my hosts were 
going to disappoint me. In one car were 
a boy and his best girl; in the other, a father, 
mother and small boy. The men were 
swearing at one another and calling names 
and telling each other where they got off 
and who did they think they were? So long 
as this kept up I wasn’t much interested, for 
at this stage they often get together. 
But when a crowd began to collect and a 
reporter turned up and a motorcycle cop 
came along and they started taking license 
numbers and getting names, I settled down 
to a real job. 

What is the job of a dispute in an accident? 
Well, it is quite intricate. I start spinning 
a web of ill-will. First, I convey the impres- 
sion that this isn’t the boy’s first offense 
and that his: driving is a menace to the 
public. The cop gets interested and gives 
him a ticket. Then I suggest to the reporter 
that there is a story in a pretty, well-dressed 
girl being in a motor crash at 4a.m. He 
starts looking up the girl. Then I whisper 
to the wrecking crew to say what a — of a 
mess and it will cost a lot to fix the cars, 
laying the foundation for a fat bill. Then, 
discovering that the woman is to have a 
baby soon, I suggest to the father an ambu- 
lance and some X-rays and hint a possible 
contribution to his future hospital bill. 
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I hear “Willie” complaining about his old 
baseball knee and I say, “Lay it on, son. 
There may be something in it for Dad.” I 
happen to know the cop is out for a record 
in the little town of in Connecticut, 
so I persuade him to remember some things 
he did not see. 

I now have a pretty fair start, but I am 
by no means through. Mr. Employer is 
going to read the story about it in the press. 
He will not like it, for he has a suspicion 
the boy was drunk, so he may fire him. The 
girl’s parents don’t like the story either, so 
they persuade her to break her engagement. 

Nor do I forget the insurance adjuster, 
who wants the best possible settlement, nor 
the lawyer, nor the witnesses who have to 
take time out of their work to go to the 
court seven times on pleas of adjournments. 

3y this time I have everybody steamed 
up, and I begin to collect my board and 
lodging. I am the means of collecting $150 
for the father from the insurance company. 
One half of this goes to the lawyer, $48 to 
the garage and $37 to the hospital. When 
he gets through paying bills, he is $10 “in 
the hole.” Summed up, the repair bills ran 
something like this: a garage bill for mechan- 
ical repairs; a hospital bill for human re- 
pairs (the baby arrived on time and is 4 
boy) ; a court bill for community repairs (per- 
haps an improvement of the road, which 
seems to have been without lights at the 
intersection); a lawyer’s bill for legal re 
pairs; an employment fee for a job; and no 
repairs for a lost sweetheart. 

Nor am I forgetting the time bill for wit- 
nesses and parties, the reputation bill for the 
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boy and for his family who have to hear 
over and over again from neighbors, “I hear 
your boy is in trouble again.” (When was 
the first time, please?) 


Arbitration 


Could all this have been avoided? Why 
not? Suppose the parties had known about 
arbitration and had said: “Well, let’s arbi- 
trate this. Here is my card and number. See 
you tomorrow at the headquarters of the Arbi- 
tration Tribunal.” Not even “you come to 
my office’—no superiority about it at all. 
Each party gets back in his car and drives 
off. The reporter shrugs and says, “False 
alarm—nothing in it.” The employer doesn't 
hear about it and the girl’s dad hears there 
was a wet pavement and a skid and he is 
mighty glad to have her safely back. 

The next day the parties appear before 
an arbitrator, or three of them if they like, 


CAN YOU DECIDE— 
The Case of the Playful Burglar 


\ THILE the record of the court does not 

show the following facts, we venture a 
guess that what happened, happened so: When 
the sleepy-eyed little steno inserted the key 


in the lock, the lock worked as well as 
usual; but when she tried to push the door, 
it didn’t swing into the office. Something 
was obstructing it; something was catching 
under the door. As she craned her neck 
around the door for a better look, what she 
saw brought her wide-awake. The file 
drawers, as well as the drawers of the desk, 
were pulled out. Her records were strewn 
all over the floor—some of them had be- 
come wedged under the door. She dashed 
into a neighboring office and phoned the 
police: “Burglars! Burglars at 


Accident Dispute 


in a private tribunal; they tell their respec- 
tive stories and produce witnesses, if they have 
any; the garage man submits his estimate 
for repairs, which the arbitrators can check 
if they like by going to see the car; or they 
can call in a doctor—not rival doctors but a 
neutral doctor—to examine the woman and 
give his opinion. 

They make an award which can be entered 
as a judgment, if the parties like, but it is 
usually not necessary, as by this time the 
men discover they are fellow Rotarians and 
the bride-to-be is discussing babies with 
the mother, and they want a friendly settle- 
ment and will probably have dinner to- 
gether next week. 

And I die a natural death, never having 
had a real chance to grow up. But how I 
miss that court and the cop and the lawyer 
and the reporter. They would have made 
something out of me. [The End] 


When things simmered down later in the 
day and everyone was assured that the 
burglars were not in the office, inventory 
was taken. The place was a mess—the 
burglars had even thrown ink on the walls. 

The boss called the insurance company 
and reported the burglary, but the adjuster 
just couldn’t see the company’s paying for 
the damage which resulted from vandalism. 


How would you decide? 
* ok x 


The insurer undertook to indemnify for 
loss of property “occasioned by safe burglary.” 
The court consulted Webster for a definition 
of the word “occasion”: “that which, either 
directly or indirectly, provides an oppor- 
tunity for the causal agencies to act, or 
serves to set them in motion.” Ergo, inci- 
dental vandalism occasioned by burglary 
is covered by the policy. Forman et al. v. 
Standard Accident Insurance Company, New 
Jersey Superior Court, Law Division, Essex 
County. May 16, 1949, 
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Consequences 
Within the Range of Prudent 
Foresight 


THIS a case of liability? Was the 
assured’s negligence the proximate cause 
of this accident? Was the defendant’s con- 
duct actionable negligence ? 

These are routine questions which insur- 
ance attorneys and counsel must answer 
from day to day in the handling of damage 
claims and cases. In the average run of 
cases, the answers to these questions are 
generally not too difficult. Occasionally 
an unusual case comes before us which 
almost calls for clairvoyance in determining 
whether or not it is one of liability. Cer- 
tainly, clairvoyance is required to try and 
foretell what the jury verdict would be. 

Our firm has completed the 
successful defense of such a case. It was 
one in which the assureds’ dump truck 
collided head-on on the wrong side of the 
highway with an oncoming truck loaded 
with several thousand gallons of high oc- 
tane aviation gasoline. A fire ensued, and 
some forty minutes later the gasoline tank 
exploded, severely burning bystanders. The 
sequence of events in this unusual accident 


recently 


is as follows: 

In December, 1943, the assureds’ dump 
truck was traveling westerly on the Palm 
Beach Highway near Fort Myers, Florida, 
at a speed of about 35 m.p.h. The driver 
was following about one hundred feet be- 
hind an army truck in a line of traffic. 
The army truck slowed and stopped be- 
cause the vehicle in front of it also stopped. 
The driver of the assureds’ truck did not 
stop. Swerving to the left to pass the 
vehicles which had stopped in front of him, 
he met an approaching truck head-on which 
was loaded with several thousand gallons of 
high octane aviation gasoline en route to a 
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nearby army air base. The trucks collided 
and a fire started immediately in the cab of 
the gasoline motor carrier. 

The tangled wreckage of these two trucks 
and the smoke and heat resulting from the 
fire blocked the highway. The usual large 
crowd of curious onlookers soon gathered, 
Firemen and fire-fighting equipment from 
the nearby army air base and from the 
City of Fort Myers were summoned to 
the scene, but they were unable to extin- 
guish or check the fire. Military Police, 
a constable, a deputy sheriff and two high- 
way patrolmen likewise arrived on the scene 
within a matter of minutes. The firemen 
and officers recognized the danger of an 
explosion of the gasoline tank and warned 
the bystanders in an effort to keep them a 
safe distance from the burning gasoline truck. 

The fire burned for more than thirty 
minutes. Some witnesses estimated that 
it burned as long as forty minutes. Then, 
suddenly, the explosion occurred. It pro- 
pelled flaming gasoline three to four hun- 
dred feet westerly down the highway, severely 
burning a number of the bystanders. One 
of those burned was a man by the name of 
Stovall, an employee of the local telephone 
company. The company’s telephone lines 
were located alongside the highway where 
the accident occurred. The heat from the 
fire was so intense that it destroyed or 
melted the overhead telephone lines, inter- 
rupting communications. The _ telephone 
company dispatched Stovall, one of its line- 
men, to locate the trouble and to make repairs. 

He arrived at the scene, found many 
people there ahead of him and saw plainly 
that the wires were down and that he could 
do nothing until the fire and heat subsided. 
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Parking his repair truck behind a highway 
patrol car, a block from the burning truck, 
he proceeded on foot towards the fire. 
About five minutes before the explosion, 
Stovall passed a highway patrolman al- 
most a block from the fire, and while the 
lineman was still walking in the direction 
of the fire, the gasoline tank exploded. 
Stovall testified that when the explosion 
occurred he turned and ran in the opposite 
direction. Nevertheless, burning gasoline 
fell upon his shoulders and back, and he 
was severely burned. Immediately after 
the explosion he was found afire and dazed 
a block away from the burning truck. 
Stovall hospitalized for several 
months and is still disabled as a result of 


was 


By PARKER HOLT 


the burns he received. He elected to take 
workmen’s compensation, which was paid 
by the compensation carrier of the tele- 
phone company. In due course the tele- 
phone company and its compensation carrier 
sued our assureds to recover all compensa- 
tion benefits paid to Stovall as well as for 
his pain, suffering and permanent injuries. 

Unquestionably, the negligence of the 
assureds’ dump truck driver was the cause 
of the collision. He had only one eye and 
apparently failed to see the signal of the 
driver in the army truck ahead when it 
slowed to stop. In addition, the assureds’ 
driver stated that the brakes of the truck 
failed to hold. The public-liability carrier 
thus asked us a $64 question. Is this a case 


THE AUTHOR IS A MEMBER OF THE FIRM OF HENDERSON, 


FRANKLIN, STARNES & HOLT, 


of liability? Were the burns sustained by 
Stovall when the gasoline tank exploded 
the proximate result of the negligence of 
the assureds’ truck driver? 

“The wrongdoer may be charged with 
those consequences and those only, within 
the range of prudent foresight” was the 
opinion of the late Justice Cardoza in the 
case of Henry Bird v. St. Paul Fire & 
Marine Insurance Company, 224 N.Y. 47, 
120 N. E. 86, 13 A. L. R. 875. 


Justice Curtis Waller, now on the bench 
of the United States Court of Appeals for 
the Fifth Circuit stated, while sitting as a 
District Judge, in the case of The Ellenor, 
39 F. Supp. 576, that: 

“One is expected to guard against only 
such dangers as a reasonably prudent per- 
son would be reasonably expected to an- 
ticipate, and clairvoyance is not requisite.” 
(Italics supplied.) 

Relying upon the pronouncements of 
Justices Cardoza and Waller, we stuck our 
neck way out and told the insurance carrier 
that, in our opinion, this was not a case of 
liability; that we did not believe the in- 
juries sustained by Stovall from the explod- 
ing and burning gasoline could possibly 
have been foreseeable by the assureds; and 
that we did not believe it reasonable to 
Say that the assureds should have reasona- 
bly expected or anticipated that as a result 


Prudent Foresight 


FORT MYERS, FLORIDA 


of the negligence of one of their truck 
drivers, a bystander or onlooker would be 
seriously burned some forty minutes later. 
Such a happening was not within the range 
of prudent foresight, and we told our in- 
surance client that the assureds could not 
be charged with the consequences. 


The first jury trial resulted in a mistrial 
because the jurors were unable to agree 
upon a verdict. The second trial resulted 
in a $15,000 verdict in favor of the plaintiff. 
An appeal was taken and the lower court 
verdict and judgment were reversed in the 
case of Cone et al. v. Inter County Tele- 
phone and Telegraph Company et al. [30 
CCH AUvTOMOBILE CASEs 1138], 40 So. (2d) 
148, decided January 21, 1949, by the Su- 
preme Court of Florida. 


Many were found in 
our legal research in the handling of this case. 


interesting cases 


The Supreme Court of Florida, in the 
case of Seaboard Air Line Railway v. Mullin, 
70 Fla. 450, 70 So. 467, said: 


when the loss or injury is not a 
direct result of the mere negligence, and 
the loss or injury is not a natural ordinary 
sequence or such as naturally and ordi- 
narily should have been regarded as a prob- 
able, and not a merely possible, result of 
the simple negligence, the negligence is not 
actionable.” 
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Case Directly in Point 


The case most directly in point is Hockel 
v. Gerstadt, 140 Atl. 40 (Md., 1928). In 
that case the defendant’s gasoline tank 
truck had faulty brakes. Going down a 
hill, it overturned and a fire started in the 
truck. A crowd of people gathered. The 
plaintiff came along the highway in his 
automobile, stopped about fifty feet from 
the burning truck and joined the crowd 
in the vicinity of the burning truck. The 
gasoline on the truck exploded, burning 
and injuring plaintiff. He said that he was 
not warned of the danger of the explosion 
and that some of the crowd were nearer 
and some further away from the fire than 
himself. Witnesses testified that the fire 
was obvious and that the plaintiff had been 
at the scene of the accident fifteen or 
twenty minutes before the explosion oc- 
curred. The jury rendered a verdict for 
the defendant, which was affirmed on ap- 
peal. The appellate court stated: 

“One cannot read and analyze the evi- 
dence in this case without becoming 
convinced that the plaintiff, passing an 
overturned burning automobile truck, see- 
ing a crowd gathered around, stopped and 
went back to join the crowd with an utter 
disregard of the perfectly apparent proba- 
bility of a resulting explosion. He either 
did not heed the warning of danger which 
his senses must have conveyed, or else 
determined to assume the risk incident to 
his position. In either event he cannot 
recover.” 

A case in point on the question of “pru- 
dent foresight” is Stallings v. Georgia Power 
Company [14 CCH AvTomosILe CAsEs 1183], 
20 S. E. (2d) 776. In that case an auto- 
mobile tire blew out while the car was 
traveling on the proper side of an eighteen- 
foot highway, causing the car to leave the 
highway, to run down an embankment and 
to strike a utility pole of the defendant 
power company, from the 
point where the blowout occurred. The 
broke, causing high tension 

There was a passenger in 
injured in 


seventeen feet 
utility pole 

wires to fall. 
the automobile 
the automobile 
got out of the car, 
embankment, came in 
wire and was electrocuted. It 
tended that the utility company was neg- 
ligent and legally liable for this death 
because the pole was rotten and in a weak- 
ened condition and, further, because of the 
company’s failure to have in operation an 
automatic switch to cut off the electric current. 
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Judgment was entered for the defendant 
and affirmed on appeal, the appellate court 
saying: 

“In a negligence case the liability of 
the wrongdoer is restricted to the reasona- 
ble and the probable. 

“From whatever angle we may approach 
the subject we do not think any one could 
have reasonably anticipated that the pole 
in question would be struck by an automo- 
bile passing along the highway. .. . 

“The defendant cannot be held liable 
because it was not bound to foresee and 
provide against the unusual and improbable 
thing that occurred.” 

In Indiana Service Corporation v. John- 
ston et al. [11 CCH AvutomosiLe Cases 
689], 34 N. E. (2d) 157, a utility company 
maintained its poles along a street. A man 
by the name of Hogle negligently ran his 
automobile against a pole of the utility 
company, thereby causing this pole to fall 
upon another pole which fell upon John- 
ston. It was contended that the utility 
company was negligent in letting its pole 
become old, rotten and unsupported by 
wire or braces. Judgment was entered for 
the plaintiff, but reversed. The appellate 
court of Indiana said: 

“Our inquiry in the instant case may 
well be directed then to the question as to 
whether appellant should have anticipated 
that the driver of. an automobile would 
negligently drive his car off the traveled 
portion of the highway over the curb and 
into one of its poles with sufficient force 
to affect a connecting pole 150 feet away. 
The inquiry is self-answering. In this day 
when the streets and highways are being 
constantly used by automobiles, tractors 
and trucks of great weight and power, it 
would be unreasonable indeed to hold that 
companies maintaining poles adjoining the 
streets and highways must maintain their 
poles not only in such condition as to be 
safe in regard to ordinary hazards, but also 
in such condition as to resist the weight 
and force of any cars, tractors or trucks 
which might be negligently driven off the 
highway and into them. They are neither 
bound by duty to so maintain their prop- 
erty, nor are such acts on the part of the driv- 
ers of vehicles reasonably to be anticipated.” 


Railroad Cases 


Another case is Cleveland, Cincinnati, Chi- 
cago & St. Louis Railway Company v. Bal- 
lentine, 84 F. 935. The defendant railroad’s 
train ran through an open switch and 
upon a side track, colliding with a train 
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of eighteen tank cars filled with oil. The 
resulting fire burned for hours. A crowd 
gathered and employees of the railroad 
warned the crowd that there was danger 
of an explosion. The plaintiff, a seventeen- 
year-old boy, observed the fire for about 
an hour, left the scene and later returned. 
While walking near one of the burning 
tanks, he was requested by a farmer to 
help put out a fire in an adjacent stock 
pen and, while he was doing this, one of the 
tank cars exploded, burning and injuring 
the plaintiff. Verdict was entered for the 
plaintiff, but reversed on appeal. The ap- 
pellate court said that the collision and 
resulting fire were caused by the negligent 
act of the railroad company, but that this 
was not a breach of any duty owing to the 
plaintiff as he was not near the accident 
at the time it happened but came upon the 
scene afterwards, while the fire was in 
progress. The court pointed out that the 
danger was obvious and that there was no 
concealment of explosives. Stating that 
while oil “is dangerous when . brought 
in contact with fire,” the court went on to say: 

“All was done that could reasonably be 
demanded when general and repeated warn- 
ings were given of danger from explosion. 
The company was not in duty bound to 
engage a constabulary force to drive the 
crowd from its premises.” 

Another case is Wiseman v. Northern 
Pacific Railway Company [8 CCH NEcLrI- 
GENCE CASES 639], 7 N. W. (2d) 672 (Minn., 
1943). There a gasoline tank car was 
wrecked as a result of the negligence of 
the railroad company. Fire and explosion 
resulted. The plaintiff, who had come to 
the scene after the accident, was injured 
by the stampede of spectators away from 
the exploding gasoline tank car. No warn- 
ing of the danger of an explosion was 
given to her or to the other spectators. 
The court said: 

“The purpose of a warning is to apprise 
a party of the existence of danger of which 
he is not aware to enable him to protect 
himself against it; but where the party 
knows of the danger, a warning would 
serve no useful purpose since there is no 
duty to warn against risks which are open 
and obvious.” 


Other Cases 

Another case is Nesmith v. Magnolia Pe- 
troleum Company, 82 S. W. (2d) 721, where 
an explosion resulted when gasoline was 
spilled in filling a tractor tank from a drum 
container, The petroleum company was 
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allegedly liable for the damages and in- 
juries because of its failure to supply a 
nozzle for the pump so that gasoline could 
be safely transferred from the drum to the 
tractor tank. The appellate court said that 
the petroleum company was not liable for 
plaintiff's injuries, to wit: 

“The sole proximate cause of the injury 
in legal contemplation was the action of 
plaintiffs in voluntarily exposing themselves 
to a known danger. In this instance a 
danger of their own creation. Defendant’s 
dereliction was only incidental and pas- 
sive, and at most only afforded the occa- 
sion for the injury.” 

Another case on the question of prudent 
foresight is that of Palsgraf v. Long Island 
Railroad Company, 162 N. E. 99, 59 A. L. 
R. 1253. Two commuters—a lady and a 
man who was holding a package—were 
standing on the platform of a Long Island 
railway station. In the confusion at the 
station when the train arrived, a belated or 
late commuter ran to get aboard the train 
just as it started. In the jostling and 
shoving that resulted, the man commuter 
with the package, which was crammed 
with fireworks, dropped it. When it landed, 
it exploded with a loud noise. The force 
of the explosion toppled freight scales on 
the station platform which fell on the lady 
commuter waiting on the platform. She 
sued the railway company, but failed to 
recover damages. The court held that the 
railway would have no possible way of 
knowing the contents of the package or 
that, when dropped, it would explode. The 
court said that even though the railroad 
was responsible for damages to the package, 
it could not be held responsible if the 
dropped package caused unusual damages. 


Once Again—The Cone Case 


Using these decisions and authorities, 
we pointed out to the Supreme Court of 
Florida that the assureds, as prudent busi- 
nessmen, could anticipate that one of their 
trucks might have an accident upon the 
highway as the result of the negligence of 
one of their drivers and that persons might 
be injured in that accident; but we did 
not think anyone could have reasonably 
anticipated that, due to the negligence of 
one of their drivers, there would be a truck 
collision, then a fire and forty minutes 
later a gasoline tank explosion, injuring a 
bystander. We urged that the assureds 
were not bound to foresee and to provide 
against so unusual and improbable a thing 
as did occur in this case. 
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The Supreme Court of Florida, in the 
case of Cone et al. v. Inter County Tele- 
phone and Telegraph Company et al., supra, 
reversed the lower court, saying: 

“The responsibility of a tortfeasor for 
the consequences of his negligent acts must 
end somewhere, and under our legal sys- 
tem the liability of the wrongdoer is ex- 
tended only to the reasonable and probable, 
not the merely possible, results of a derelic- 
tion of duty. It cannot be fairly said that 
when the defendants placed their truck in 
the hands of their agent they should 
have been able to foresee that as a result 


of a series of events beginning with the 
collision and ending with the explosion 30 
or 40 minutes later, an employee of the 
plaintiff would come on the scene and, 
without inducement, excuse, or legal justi- 
fication, voluntarily expose himself to a 
known and obvious danger and _ thereby 
sustain an injury. Yet that is precisely 
what would have to be held in 
sustain the judgment.” 


order to 


Needless to say, we were relieved and 
gratified to have the Supreme Court finally 
sustain and vindicate our position. 


[The End] 








LEGISLATURE ADJOURNMENTS 


The legislatures of forty-one of the forty-four states which met 


in regular session during 1949 have 


RR ee re Mar. 19 
.Mar. 10 


July 2 


Arizona .. 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 


Illinois . . June 


Mar. 
. Apr. 


Indiana 
lowa 

Kansas Apr. 
May 


.Apr. 


Maine 
Maryland 
Michigan June 
Minnesota 

Missouri 

Montana 

Nebraska ..............May 26 


Nevada oes ee, 17 


The states still in session are 


adjourned. These states are: 


New Hampshire eee) 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 


Rin bsaeeneenkwed 


Mar. 


July 


Pennsylvania 

Rhode Island . May 
June 
Mar. 


Apr. 


South Carolina 
South Dakota 
Tennessee .. 
Texas 

Utah 


Vermont 


July 
Mar. 
May 
Mar. 
Mar. 


Washington 
West Virginia 
Wyoming 


Alabama and Massachusetts. Wis 


consin has recessed from July 9 until September 12. 
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‘Direct Result of a Windstorm” 


By FRANKLIN E. REAGAN 


THIS ARTICLE CONTAINS A VALUABLE COLLECTION OF CASES ON THE 
ISSUES BROUGHT OUT IN THE TRIAL OF THE FALLING WATER TOWER 


\ Metropolitan Ice Cream Company 
of St. Louis occupied a two-story brick 
building which was owned by Jacob L. Sim- 
kowitz. On top of the building there had 
been constructed a wooden cooling tower 
which was nineteen feet long, sixteen feet 
wide and twenty-nine feet high. The tower 
weighed approximately thirteen tons. Water, 
pumped to the top of the tower from the 
cooling pan below it and released, fell 
through openings on four sides of the tower 
through which air could freely circulate 
into a cooling pan below. The tower rested 
on two steel “I” beams, which were eleven 
feet, 834 inches apart and were parallel. 
These beams were set in a general east and 
west direction and their ends rested on the 
two brick walls of the building. The tank 
was connected to the “I” beams by bolts. 
Each end of the “I” beams rested on a thir- 
teen-inch wall—the east and west walls of 
the building—which extended a short dis- 
tance above the roof of the building. The 
“I” beams were about six inches wide. The 
walls contained no pilasters or steel plate 
supports for the “I” beams to rest upon. 


It was claimed that a windstorm had oc- 
curred in the early morning of November 
30, 1944, and that as a result of the wind- 
storm, the cooling tower was blown down. 
It was found in the adjoining yard and the 
steel “I” beams had been bent. The verdict 
lor the full amount of $5,747.67 was re- 
turned by the jury against the insurance 
companies involved for damages to the 
building and also to the machinery. 


In the trial court, the plaintiffs were per- 
mitted to introduce the proofs of loss as 


Windstorm 


proof of the damages sustained. It has long 
been held in Missouri that the admission 
of proofs of loss for the purpose of estab- 
lishing the amount of damages sustained 
in a windstorm or fire loss is error. (John- 
stone v. Home Insurance Company of New 


York, 34S. W. (2d) 1029.) 


The decision of the trial court on this 
issue was reversed by the St. Louis Court 
of Appeals, which held that the admission 
of these proofs of loss constituted reversible 
error. (Metropolitan Ice Cream Company v. 
Union Mutual Fire Insurance Company |6 
CCH Fire aNp Casuatty Cases 633], 210 
S. W. (2d) 700.) 


Opinion Evidence 


One of the issues in this case was whether 
or not the cooling tower had been blown 
down by a seventeen-mile-per-hour wind. 
The court held that the testimony which 
described the wind as violent was sufficient 
to make a showing for the jury as to 
whether or not a windstorm had occurred. 
The companies sought to go into the ques- 
tion of the cause of the collapse of the west 
wall, upon which rested two ends of the 
“I” beams supporting the cooling tower. 
Two expert witnesses—a building contrac- 
tor of forty-seven years’ experience and a 
professional engineer of many years’ ex- 
perience—were offered. They had made a 
personal examination of the premises shortly 
after the occurrence of the damage. The 
opinions of these two experts were sought 
on the question of whether or not the tower 
had fallen due to a collapse of the west 
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supporting wall. The trial court decided this 
issue against the companies. This view was 
sustained by the St. Louis Court of Appeals 
in its opinion and the matter was taken to 
the Supreme Court of Missouri. In the 
Supreme Court, it was urged that expert 
witnesses can testify as to the cause of the 
collapse of the construction—such as the 
west wall of the building involved in this 
It was contended that this opinion 
evidence from experts was admissible under 
the following cases: Busch & Latta Paint 
Company v. Woermann Construction Com- 
pany, 276 S. W. 614; Colwell v. St. Louis— 
San Francisco Railway Company, 73 S. W. 
(2d) 222; Jones v. Chicago, Burlington & 
Quincy Railroad Company, 125 S. W. (2d) 
5; Mann v. Grim-Smith Hospital and Clinic 
[5 CCH NEGLIGENCE CAsEs 315], 147 S. W. 
(2d) 606; Hardwicke v. Kansas City Gas 
Company [13 CCH NEGLIGENCE CASsEs 702], 
195 S. W. (2d) 504. 


case. 


In the Busch & Latta case, the question 
involved was the cause of the fall of a 
scaffold. The court held that expert opin- 
ion on this question was properly admitted. 
In that case the court held that an engineer 
who had examined the debris after the col- 
lapse of the scaffold could express his opin- 
ion as to the cause of the collapse of the 
scaffold. The Busch & Latta case was fol- 
lowed by the Supreme Court of Missouri in 
Colwell v. St. Lowis—San Francisco Railway 
Company, suara, wherein, the court held, in 
passing upon opinion testimony as to whether 
a ratchet and dog on a car were defective, 
that opinion testimony was admissible. The 
trial court excluded this opinion evidence 
upon the ground that it called for a conclu- 
sion of the witness and invaded the province 
of the jury. Such objection was not suffi- 
cient to exclude the expert testimony offered 
by the companies. In the case of Mann v. 
Grim-Smith Hospital and Clinic, supra, the 
court said: 


“It is, of course, no ground for exclusion 
of the testimony of an expert witness to 


say that a question calls for an opinion or 
conclusion or invades the province of the 
jury, so long as the question does not call 
for a conclusion of law.” 


It has been held that the source and cause 
of an explosion were technical matters, not 
within the ordinary experience of laymen as 
jurors, and that such subject was particu- 
larly susceptible to opinion evidence of 
experts. (Hardwicke v. Kansas City Gas Com- 


pany, supra.) 


The Supreme Court of Missouri, in re- 
viewing Metropolitan Ice Cream Company v. 
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Union. Mutual Fire Insurance Company [6 
CCH Fire anp Casuatty CAseEs 805], 216 
S. W. (2d) 464, held that the opinion eyj- 
dence should have been admitted. The court 
pointed out in its opinion that it was unable 
to agree with the trial court’s conclusion 
that a jury of inexperienced laymen could 
have formed an intelligent opinion as to 
the cause of the fall of the cooling tower, 
so as to have made the opinion of an expert 
structural engineer valueless and of no as- 
sistance to the jury. One possessing such 
knowledge and skill may express an opin- 
ion on such matters where it is shown that 
a witness possesses the requisite training, 
skill or knowledge on a given subject; he 
may testify not only to the facts observed 
by him, but may give his opinion respecting 
the facts so far as is necessary to enlighten 
the jury and to enable it to reach the proper 
verdict. This is based on the theory that 
experts with knowledge, training and ex- 
perience are in a better position to form 
an opinio&i on a given state of facts than a 
jury which is not so well equipped. 


The opinion of the Missouri Supreme 
Court is amply sustained by many authori- 
ties in this country: 32 Corpus Juris Secun- 
dum, “Evidence,” Section 446, page 75; Sec- 
tion 158, page 215; Section 520, page 217. 


Windstorm 


The term “windstorm” means more than 
an ordinary wind. (Jordan v. Jowa Mutual 
Tornado Insurance Company, 151 lowa 73, 
130 N. W. 177. It has been held that a 
windstorm, in contemplation of law, is a 
storm characterized by high winds with 
little or no precipitation. The term takes 
its meaning, measurable at least, from the 
other words with which it is associated, 
to wit, tornado and cyclone. An ordinary 
gust of wind, no matter how prolonged, is 
not a windstorm. In order to constitute a 
windstorm, the wind must be of such vio- 
lence and velocity as to assume the aspect 
of a storm—that is, an outburst of tumul 
tuous force. It means a storm of wind of 
force and violence. (Thomas J. Mulgrew 
Company v. National Unton Fire Insurance 
Company, 175 N. W. 51, 29 American Juris- 
prudence, Section 1052, page 792; Kinney ¢ 
Farmers’ Mutual Fire & Insurance Societ 
141 N. W. 706; George A. Hoagland © 
Company v. Insurance Company of North 
America, 267 N. W. 239; Sabatier Brothers % 
Scottish Union & National Insurance Company, 
152 So. 85; Lunn v, Indiana Lumbermens 
Mutual Insurance Company, 201 S. W. (2d) 
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978; Gerhard v. The Travelers Fire Insur- 
ance Company [5 CCH Fire anp CASUALTY 
Cases 500], 18 N. W. (2d) 336; Fidelity 
Phenix Fire Insurance Company of New 
York v. Board of Education of Town of 
Rosedale, Oklahoma [6 CCH Fire anv Cas- 
uaLTy CaSEs 739]). There must be proof of 
the existence of a storm in order to convert 
a wind into a windstorm, (Scottish Union & 
National Insurance Company v. B, E. Linken- 
helt & Company, 70 Ind. App. 324, 121 N. E. 
373.) The reasonings of these cases have 
been approved in the St. Louis Court of 
Appeals. (Schaeffer v. Northern Assurance 
Company [5 CCH Fire ANp CASUALTY CASES 
71], 177 S. W. (2d) 688.) The type of evi- 
dence that is necessary to establish dam- 
age by windstorm is reviewed in Metz v. 
The Travelers Fire Insurance Company [6 
CCH Fire ANp Casuatty Cases 193], 49 
Atl. (2d) 711. 


Since the policy provisions require the 
damage to have been the direct result of a 
windstorm, it has been held that the term 
“direct” means immediate or approximate, 
as distinguished from remote or incidental. 
(Trexler Lumber Company v. Allemannia Fire 
Insurance Company of Pittsburgh, 136 Atl. 
856.) Other factors which contribute to the 
loss are not sufficient to relieve the com- 
pany from liability. In the case of Miller v. 
Farmers’ Mutual Fire Insurance Association 
of North Carolina, 198 N. C. 572, 162 S. E. 
684, snow was a contributing factor, but 
did not relieve the company of liability. 

A windstorm must be the efficient cause 
of the loss. Proofs of loss are not admissible 
to establish the amount of damage. The 
opinion of experts is admissible as to the 
cause of the loss, whether by wind'storm or 
other means, where a disputed issue of fact 
arises in the case as to the actual cause of 


the loss. [The End] 


FRANKLIN E, REAGAN IS A MEMBER OF THE 
FIRM OF SIEVERS & REAGAN, ST. LOUIS 











WHO PAYS PREMIUMS ON GROUP INSURANCE? 


The National Industrial Conference Board recently surveyed 261 


group insurance plans and ascertained that three quarters of them 


require contributions by the employees. Of these cases, approximately 


two thirds of the companies pay fifty per cent or more of the cost. 


In the case of life insurance, the companies contribute the largest 


share. 


Conversely, they contribute smaller shares of the cost for 


hospital and surgical benefits than for other types of personal coverage. 


Of the 216 companies giving information on the point, 128 declared 


that the agreement had not been made a part of the union agreement. 


Windstorm 





The Extension of Feder 


and Its Significance 
to the Insurancusi 


\ ANY of us believe that the programs 

of the Administration, if enacted, would 
destroy our voluntary society. Speaking at 
the bicentennial celebration of Washington 
and Lee University, James F. Byrnes, for- 
mer Associate Justice of the United States 
Supreme Court, and a life-long Democrat, 
uttered a stern warning against the current 
drift toward statism when he said: 

“If some of the new programs seriously 
proposed should be adopted, there is danger 
that the individual, whether farmer, worker, 
manufacturer, lawyer or doctor, soon will 
be an economic slave, pulling an oar in the 
valley of the state.” 

Note that 


solemn prediction 


lawvers are included in this 


Liberty cannot survive the constant en- 
croachments of the law-making 
which, in the name of the greater 
confine and restrict individual rights. It is 
far down the gentle slope of paternalistic 
government that a people at last awaken to 
discover that their freedom has been lost. 
Such has been the fate of England. Even 
here in the United States we have in blue- 
print form plans for a completely controlled 
In the event of deepening de- 


pt ocess 


good, 


economy. 
pression, such measures as the Economic 
Expansion Act of 1949 and the Full Em- 


‘John Jewkes, Ordeal by Planning (Macmil- 
lan & Co., Ltd., 1948), p. 207 

2 Jewkes, op. cit. at pp. 199-200 

‘British Minister of Health Aneurin Bevan, 
in replying to criticisms that the British health 
insurance system should have been introduced 
gradually, made the statement that “To do 
it gradually, piece by piece, step by step, would 
create many resistances and make the Minister 
subject to everyone else instead of having them 
subject to him. It is his responsibility to make 
the new system work, and he cannot do that 
if he is not master, if he does not have com 
plete control. He cannot be master if it is 
done gradually, step by step."’ (New York 
Times, July 8, 1949.) 
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ployment Act of 1950 will be seriously 
urged for passage. would involve 
the expenditure of astronomical sums, while 
Senator Wherry has pointed out that the 
Fair Deal programs so far urged for pass- 
age, if enacted, would cost the people one 
trillion, two hundred fifty billion dollars 
over a fifty-year period, an amount sutti- 
cient to make “seven stacks of silver dol 
lars to the moon.” Senator, Byrd believes 
that if our government embarks upon deficit 
financing, there is serious doubt whether we 
again balance the budget. There 
is danger that our credit will be wrecked 


These 


shall ever 


and our svstem of government destroyed 
Britain concepts of individual 
liberty, which were cherished not long ago, 


‘Today in 


have become half-forgotten, if not entirely 
It was more than two years ago 
that Prime Minister Attlee stated that seven- 
teen Ministries had the authority to invade 
a man’s home without a search warrant 
Early in 1947 no one in Britain prominent 
in public life dared to declare himself in 


laid aside. 


favor of labor conscription,” but so disre- 


gardful of human rights is socialism that 


by the end of the year forced labor was 


the law of England. Today a farmer may 


be deprived of his land if he plants crops 
other than those ordered by his Majesty's 


* At the annual conference of the Labor Party 
at Blackpool, England, on June 8, 1949, Deputy 
Prime Minister Herbert Morrison, the Party's 
political strategist, received a far greater ova- 
tion than had been given the Prime Minister 
the day before when he stated that, if the Labor 
Party is successful at next year’s Parliamentary 
election, the government will nationalize six 
more industries, including meat wholesaling and 
cold storage, sugar refining, cement making. 
most life insurance, ‘‘all suitable’ minerals and 
water supplies. 

‘Lord Horder, physician to King George VI 
at an interview recently at the Waldorf-Astoria 
in New York City, where he was attending the 
Seventh International Congress on Rheumatic 
Diseases, declared that in the eleven-month pe- 
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“The national health insur- 


ance proposal 


is shocking 


proof that some of our legis- 


lators 


are more 


concerned 


with maintaining themsclves 
in office than with preserving 
our traditional economic frec- 


dom.” 


Mr. Thoré delivercd this 


paper at the Annual Meeting 
of the International Associa- 


tion of Insurance Counsel,- re- 
cently held in Bretton Woods, 
New Hampshire. 


By EUGENE M. THORE 


General Counsel, 


Life Insurance Association of America 


Government. It can be readily observed 
from these developments and history of 
modern Europe that socialism involves the 
breaking down of the barriers which protect 
the individual from the tyranny of the state. 
Decisions of men are invariably substituted 
for the rule of law. By imperceptible de- 
grees the consumer is robbed of his choice 
of goods in the market place and private 
property rights are slowly abolished. 

rhe English have always been a freedom- 
loving people, and my only purpose in mak- 
ing reference to the British experiment in 
socialism is to show that a nation with a 
tradition of free institutions may rather 
suddenly see them destroyed.” Currently 
one cannot work in a coal mine in England 


riod since the inception of the national health 
service act, the ‘‘regimentation of doctors’’ has 
produced a marked lowering of the standards 
of British medicine. 

“The whole philosophy of the general prac- 
titioner has changed,"’ he said. ‘‘Where once 
the doctor asked the patient ‘What's ailing 
you?’ he now is forced to ask ‘What do you 
want?’"’ He said that he knew doctors who 
had to take on as many as 4,000 patients in 
order to make a living under the plan, and 
about all they can do is run them in one door 
and out the other."" ‘‘We are said to be re- 
actionary,’’ Lord Horder remarked ‘But it 
is the Ministry of Health that is reactionary. 
They have forced medicine to take a long step 
backwards."’ 


Extension of Federal Power 


or drive a truck save as an employee of 
the Crown. Recently the National Gas Board 
became the employer of 130,000 people when 
1,046 companies were taken over. The na- 
tionalization of six more industries, includ- 
ing industrial life insurance, was recently 
proposed by the Labor Party.* The medical 
profession is reported “demoralized.” ® 

It will doubtless be said of Britain that 
the twentieth century was a period in which 
many great enterprises, painfully built up 
through individual endeavor and stimulated 
by the hand of genius or by great adminis- 
trative ability, passed into the control of 
those whose only recommendation was a 
consummate desire to exercise domination 
over other men.° 

Lord Horder calls our attention to the fact 
that ‘‘the essence of good doctoring is diag- 
nosis, and diagnosis calls for time and a close- 
up with the patient, both of which are denied 
to thousands of practitioners here."’ When a 
doctor’s income is dependent upon the number 
of patients on his list, it is the very unusual 
physician who will take time for a thorough 
diagnosis, especially when there are fifty pa- 
tients (half of them hypochondriacs) in his 
surgery. 

®* This observation, of course, is even more 
pertinent with respect to certain European coun- 
tries, such as Poland, Czechoslovakia, Rumania, 
3ulgaria and Yugoslavia, where the era of the 
individual man has already ended. 
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It Is Later Than We Think 


The planned economy has made far more 
progress in other countries than in the 
United States. 
portation and of communication have re- 
duced oceans to hardly more than straits. 
Consequently, the oratory of paternalism, 
which invariably precedes the rise of dicta- 
torships, is constantly heard in the land. 
Government is unceasing in its promises of 
bounty, and the barricades which protect 


3ut modern means of trans- 


our citizens against the encroachments of 
federal power have been weakly disputed, 
one after another, until the cumulative effect 
is that our government has changed its 
character. We have grown accustomed to 
controls and compulsions as well as to the 
atmosphere of emergency. Conditions of 
employment, farming, rents and housing, 
foreign trade, social security, production 
and even education are regarded as legiti- 
mate affairs of the government. A quarter 
of the national income becomes the property 
of the federal establishment, and one out of 
every six adult Americans is the recipient of 
payments, benefits, subsidies and “hand-outs.” 


When monolithic government appears in 
a community of free nations, the power and 
prestige of those in control invariably set 
in motion forces which cause political lead- 
ers of other countries to attempt to imitate 
them. In an address before the Insurance 
Society of New York on June 14, Mr. 
Devereux C. Josephs, President of the New 
York Life Insurance Company, said that 
there is no intellectual Ellis Island to repel 
the repeated intrusions of the doctrine that 


™Henry Grady Weaver. Mainspring (Talbot 
Books, 1947). The writer demonstrates, with 
numerous examples, that the unplanned plan- 
ning of millions of individuals is the basis of 
progress, while the centralized direction of eco- 
nomic life represents a static center. He dis- 
cusses the repeated cycle in human institutions 
which has been observed since earliest history. 
The beginning of the cycle finds a condition 
of complete tyranny, with the individual having 
no right of property ownership. After cen- 
turies of struggle, individual rights, especially 
the right to be protected in the ownership of 
property, are recognized, with the result that 
standards of well-being rise quickly as indi- 
vidual incentives are unleashed. 


While the benefits and comforts afforded by 
property accumulation in private hands accrue 
to the whole population, the more competent 
and industrious in the competitive struggle en- 
joy higher standards of living. This awakens 
instincts of envy in those who have fallen be- 
hind, with the result that a popular movement, 
begun and fostered by political opportunists, 
obtains growing support. Since the very proc- 
esses which have accounted for the nation's 
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totalitarianism is the most efficient form of 
social organization. 


It has been said that paternalism in goy- 
ernment is the road followed in the return 
to feudalism.’ A famous archeologist, who 
traced the six great civilizations of the 
world during the last 8,000 years, found 
that the rise of each civilization occurred 
while liberty was at its height, and that 
when economic parasitism set in, these civiliza- 
tions degenerated rapidly into long periods 
of “dark ages.”*® Bernard Baruch, in an 
interview in Collier's some months ago, is 
reported to have said that the greatest catas- 
trophe which could befall us is a change in 
our form of government. He has warned 
us against the “madness of crowds,” and 
has reminded us that all economic move- 
ments, by their very nature, are motivated 
by mass thinking. 


The world is in the grip of a great illu- 
sion. The maternal state, with its bright 
promises of security and seemingly inex- 
haustible sources of revenue, appeals power- 
fully to all those who seek the easy way 
to security. The desire to rest one’s bur- 
dens upon the bosom of the state is an 
expression of irresponsibility. The doctrine 
that lawmakers may set in motion forces 
which will raise living standards ignores 
the fact that government is never a pro- 
ducer, and may only distribute that which 
it has first taken from the productivity of 
its citizens. When government despoils the 
industrious and efficient in order to endow 
the failures with economic equality, we are 
witnesses of reaction and not progress. 
Sooner or later this form of pyramid club 


strength and well-being are deemed reactionary, 
the state by gradual steps assumes control of 
economic activity until, finally, it becomes the 
sole dispenser of opportunity and success de- 
pends upon having the ‘‘ear of the.court."’ 

’F. A. Harper, Liberty—A Path to Its Recov- 
ery (The Foundation for Economic Education, 
1949), p. 112. 

® Extraordinary Popular Delusions and the 
Madness of Crowds, by Charles Mackay, orig- 
inally published in 1841, is a calf-bound volume 
which has had for many years an honored place 
on the bookshelf of Bernard Baruch. Owing 
to Baruch’'s interest in this volume, L. C, Page 
& Company caused it to be reprinted and Baruch 
wrote a foreword. It is an amazing casebook 
of the folly of other eras. The tulip craze in 
Holland, the Mississippi Scheme, the South Sea 
Bubble and the Crusades of the Middle Ages 
are discussed, among other subjects, and the 
reader is left with the definite impression that 
the stock-market speculation of the nineteen 
twenties, the Florida land boom, two World 
Wars and today’s popular belief in the inex- 
haustible nature of public treasuries are only 
modern expressions of the ‘‘madness of crowds.” 
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becomes bankrupt, and general impover- 
ishment ensues because the rewards of ef- 
fort, enterprise and thrift are no longer 
forthcoming, 

It is impossible in this brief article to 
discuss all the implications of the Adminis- 
tration’s social-welfare program from the 
standpoint of the insurance industry. Under 
the circumstances, I propose to analyze the 
significant features of three proposals—the 
Housing Act of 1949, national health insur- 
ance and the proposed extension of the 
Social Security Act. 


Housing Act of 1949 


The proposed Housing Act” is a good 
example of paternalistic legislation which, if 
not repelled, will seriously affect the invest- 
ment futures of insurance companies. The 
bill would authorize federal assistance to 
communities to clear slums and blighted 
areas, provide not to exceed 810,000 units of 
low-rent public housing over a_ six-year 
period and make provision for loans to 
farmers who are otherwise unable to finance 
adequate housing. It is estimated that the 
cost of the program would be between six- 
teen and nineteen billions in its forty years 
of operation. Such a staggering investment 
by the government would amount to approxi- 
mately a third of the assets that American 
life insurance companies now have entrusted 
to their care by seventy-eight million 
American policyholders. According to Con- 
gressman Joseph W. Martin, fewer than six 
per cent of the people would be in the class 
available to benefit; fewer than seven per cent 
of the class could be selected due to the 
limitations of the bill; only four out of every 
1,000 people you know would be eligible for aid. 
The other 996 get nothing but increased taxes. 


Many believe that it is the duty of the 
federal government rather than of the com- 
munity to provide adequate housing for 
slum dwellers, and with this view I do not 
propose to quarrel. The profit motive, 
which determines the mobility of capital 


° - 4 . . . 
Ina tree society, would not induce invest- 


” H, R, 4009, Eighty-first Congress, 1st Session. 

"In a speech in the House of Representatives 
on June 4, 1948, Representative Ralph W. Gwinn 
of New York reviewed the subject of public 
housing in the United States and abroad, point- 
ing out that everywhere voters in areas with 
public housing naturally vote for the public- 
housing party. In the course of his address, 
he quoted from the book Challenge of Housing, 
by Langdon Post, who was regional director 
for San Francisco for the PHA, as follows: 
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ment in housing for those who manifestly 
have no ability to pay. But it is extremely 
difficult to confine a program, once launched, 
to bare provision for the indigent. It is apt 
to turn into a vast welfare project of a politi- 
cal party to attract patronage at the polls 
through continual promises of greater benefits 
to come." Even at this stage, the housing 
bill offers no relief for people who cannot 
pay $50 or $60 a month rent. Those selected 
and capable of paying this rent will benefit 
by a government rental subsidy provided 
in the bill. But those in greater need who 
cannot afford to pay the rent are afforded 
absolutely no relief. This illustrates the 
inequity which inevitably results when the 
government offers a welfare subsidy to a 
special class. 

It is probably only incidental to the con- 
cept that government owes a duty to pro- 
vide housing for a segment of our citizens 
that proposals are being made that the 
federal government should invade the 
mortgage field which traditionally has been 
reserved to private business. It is proposed 
to empower federal agencies to make direct 
loans for rental and farm 
housing. These are not intended to repre- 
sent emergency measures, but rather indi- 
cate an intention that government shall 
engage in unlimited direct mortgage lend- 
ing on a permanent basis. From the stand- 
point of economics, this pre-emption of the 
private mortgage-lending field is without 
justification. The private lender cannot 
compete with government. Before making a 
loan, the private lender must appraise the 
ability of the borrower to repay, realizing 
that the penalty is his if later events demon- 
strate that the loan was recklessly made. 
Put the federal government in the mortgage- 
lending business, backed by the public treasury 
to make up losses, and sound credit principles 
are rather certain to be ignored. 


cooperative, 


The growing popularity of the view that 
government should deprive business of its 
opportunity to make home mortgages is 
well illustrated by the proposal of freshman 
Congressman Franklin D. Roosevelt, Jr., 
that a six billion dollar, five and a half-year 


“Danger signals flash from the political think- 
ing and opportunities inherent in a vast public- 
housing program, This last plum is a new 
brand of political fruit which has enormous 
possibilities of exploitation. Imagine the golden 
opportunities latent in a $500,000,000 housing 
program in New York City. Commissions, 
profits, fees, jobs, and finally apartments for 
at least 200,000 voters. It is a bonanza beyond 
the wildest dreams of the most optimistic 
politician." 
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program of direct federal loans to families 
of “moderate” income be initiated through 
a new cooperative housing administration. 
Congressman Roosevelt was elected on a 
platform which promised this legislation to 
the voters. The impact of such a scheme 
on available insurance company investments 
is obvious. At the end of 1948 the total mort- 
gage debt held by all insurance companies 
on one- to four-family nonfarm homes, 
according to the Home Loan Bank Board, 
was less than five billion dollars. The 
Roosevelt plan would create a mortgage 
debt in favor of the government in excess 
of these insurance company holdings in the 
short period of five and a half years. 


National Health Insurance Program 


I should like next to discuss the Admin- 
istration’s health insurance proposal.” It is 
brashly asserted by proponents of socialized 
medicine that the average American family 
cannot afford to pay its medical bills,” and 
that an appreciable part of the population 

"%S,. 1679, Eighty-first Congress, 1st Session. 
Alternate approaches are to be observed in other 
bills which have been introduced. S. 1456, the 
Hill Bill, would provide for the issuance of 
membership cards in voluntary nonprofit hos- 
pital and medical care p!ans to those unable 
to pay any or all the premiums. The cost would 
be paid by the government through state plans 
providing hospital and medical care plans su- 
pervised by the Surgeon General. S. 1106, the 
Lodge Bill, would provide for the payment 
through federal funds of more substantial med- 
ical expenses such as X-rays, !aboratory studies 
or drugs for such chronic conditions as _ per- 
nicious anemia, heart trouble and diabetes 
S. 1970, the Ives Bill, provides for membership 
in nonprofit health service organizations at a 
contribution rate of three percent of income up 
to $5,000. 


%In 1947, the American people spent $1.7 
billion for physicians’ services, but $10 billion 
for liquor, $4 billion for tobacco and over $2 
billion for cosmetics. A serious illness with a 
long period of hospitalization cannot be met 
out of current income by the average citizen, 
but only a small proportion of people are faced 
with such bills at any one time. Insurance is 
the obvious answer since it spreads risks over 
groups of people and over periods of time. 

™ World War II draft statistics have been 
misused in an attempt to sustain this view 
Federal ‘officials, in widely publicized state- 
ments, have told Congress that ‘“‘half to two- 
thirds of the defects revealed could have been 
prevented or rehabilitated with timely care."’ 
Dr. Leonard Rountree, who was chief medical 
officer of the Selective Service System, has found 
that only about fifteen per cent of the rejec- 
tions were for remediable defects. And this 
figure assumes that the person rejected for 
military service would have sought medical care, 
that he would have followed the doctor's rec- 
ommendations and that the treatment would 

have been successful. 


582 


is without adequate medical care." Such 
statements have little or no basis in fact and 
ignore the tremendous advance, within re- 
cent decades, of private medicine in the 
United States. With six per cent of the 
world’s population, we have, for example, 
more hospital facilities than all other coun- 
tries combined. While three fourths of 
those born in 1899 could expect to reach 
the age of twenty-five years, three fourths 
of those born this year may expect to reach 
the age of sixty. Even more dramatic evi- 
dence of the skill of the American physi- 
cian is to be found in the reduction—by 
four fifths—of deaths due to childhood dis- 
eases since the early 1930's.” 


As lawyers, we early became wary of the 
encompassing nature of many complaints. 
On asking for a bill of particulars, we have 
often found that the real issues had become 
lost to sight in the deluge of assertions and 
allegations which had no substantive basis 
in fact. If we accept the opinion of the 
Federal Security officials that ‘68,000,000 
Americans cannot possibly afford to pay 


The Brookings Institute, after studying the 
draft figures, stated: ‘‘Although the. . . so- 
called draft statistics have been widely 
used to show bad health among the American 
people . they are unreliable . . . and cannot 
be used to show the extent of the medical needs 
of the country."’ 

* The Metropolitan Life Insurance Company's 
Statistical Bulletin is one of the most authorita- 
tive sources of information on health, Measles, 
diphtheria, whooping cough and scarlet fever 
are diseases very commonly afflicting children. 
Comparable data are presented for two five-year 
periods, namely, 1931-35 and 1944-48. Compar- 
ing the child death rates resulting from these 
maladies during the thirteen years separating 
these periods, we find that both measles and 
diphtheria declined seventy-three per cent, 
whooping cough fell seventy-seven per cent and 
scarlet fever actually dropped ninety-two per 
cent. In the last five years, the chances that 
your child might die from one of these ail- 
ments was only one fifth as great as in the 
first half of the 1930's. 

Mortality tables have been modernized to re- 
flect the increased expectancy of human life 
A female born in 1900 had an expectancy of 
fifty-one years, but by 1946 the period had been 
extended to seventy. During the same period, 
the expectancy of colored females had increased 
from thirty-five years to sixty-one—an extension 
of twenty-six years. This comparison gives little 
support to the hypothesis that the poorer classes 
of our population have not been sharing in the 
health improvement accruing to the more pros- 
perous 

Since the period 1911-15, the death rate from 
tuberculosis among Metropolitan’s white female 
policyholders under fifty-five years of age has 
shrunk ninety per cent. In the last two dec- 
ades, maternal deaths connected with child- 
bearing have declined to only about one fifth 
of the rate prevailing in 1930. Here we have 
a real triumph of medical science. 
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their medical bills” and that it is “utterly 
absurd” to think that families with incomes 
under $5,000 can pay for adequate medical 
services, We are driven to the view that 
their inability is likely to be greatly com- 
pounded by the administrative expense of 
a compulsory medical plan in this day of 
“careless billions.” Certainly the govern- 
ment’s medical programs have revealed an 
extraordinary disregard of the taxpayers’ 
pocketbook,” while the pyramiding costs of 
the British experience in compulsory medi- 
cal care indicate that any true appraisal of 
cost is impossible.” 


The description of the proposed act is 
disarming. But it definitely is socialized 
medicine. Senator Bob Taft made this crys- 
tal clear when, in an exchange with an Ad- 
ministration spokesman, he declared that 
it is impossible to argue otherwise when the 
household head with ten children has the 
same deduction from his pay check as a 
single man. The contention that the citizen 
is free to consult his own physician, and 
that the latter may, if he chooses, remain 
in private practice is tenuous and unreal. 
When a service has been paid for once, it 
is an extraordinary individual who insists 
upon paying double. In practical effect, the 
doctor must come under the plan or place 
his stethoscope in the drawer. The method 
of compensating doctors would be deter- 
mined by local committee on a salary, capi- 
tation or fee basis or a combination thereof. 
But in actual experience, we should shortly 
find that the government would determine 
the fees and, in effect, make all physicians 
and dentists civil servants. The belief that 
an appendectomy may cost the taxpayers 
this or that amount, depending upon the 
site of the operation, is an affront to the 
well-known disposition of the bureaucrat to 
prefer quantitative measures and conform 
everything to rule. 


The advocates of compulsion in the medi- 
cal-care field, with the government deduct- 


The reports on the government medical serv- 
ices by the Hoover Commission ‘‘task force’’ are 
illuminating upon this score. The following is 
quoted from a summary by Dr. Howard A. Rusk 
in the New York Times of January 9, 1949: 

“In the New York City area the Federal Gov- 
ernment is planning to spend over $100,000,000 
for hospital construction, although there are 
four Army and Air Force hospitals which, with 
unified management, could be closed, thus re- 
ducing the requirements for medical officers by 
80 per cent, while still raising the standards 
of medical care. 

“In Houston, Texas, the Veterans Adminis- 
tration is building a $25,000,000 neuropsychi- 
atric hospital virtually next door to a Navy 
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ing from the individual’s income an amount 
considered necessary for the purpose, do 
not, assuredly, possess a flattering opinion 
of the individual’s self-respect, his sense of 
social responsibility, or the ability of citi- 
zens by voluntary cooperation to guard 
against the hazards of life. In these mat- 
ters there is evidence of the seduction of 
the intellect of the elite. Last May, Sey- 
mour Harris, Harvard economics professor, 
testifying on behalf of Americans for Dem- 
ocratic Action in behalf of the Administra- 
tion’s Compulsory Health Insurance Bill, 
made the extraordinary statement that com- 
pulsion works “even better than if our re- 
wards were determined primarily by student 
interest and choice and purely market con- 
siderations.” 

The national health insurance proposal is 
shocking proof that some of our legislators 
are more concerned with maintaining them- 
selves in office than with preserving our 
traditional economic freedom. This scheme, 
the subtlest and most ingenious so far pre- 
sented, is a two-edged socialistic sword. 
One edge would be employed to regiment 
a professional minority on the un-American 
premise that their freedom must be sacri- 
ficed to benefit the rest of society. I submit 
that this treacherous reasoning can be ap- 
plied to any minority which furnishes 
necessary services to the public. Lawyers 
have no immunity from such a vicious doc- 
trine. The other edge of the sword would 
destroy our voluntary insurance plans, which 
already insure sixty-one million Americans 
against the cost of hospital care, thirty-four 
million against surgeon’s charges and thir- 
teen million against the cost of medical care. 
The rapidity of growth of these plans has 
been phenomenal. In 1948, for example, 
eight million people were added to the 
group covered for surgical benefits. Insur- 
ance against the cost of medical care is rela- 
tively new and is still in the experimental 
stage, but it, too, is showing rapid growth. 


neuropsychiatric hospital, which is only 10 per 
cent occupied. ... 

“In the current VA $1,100,000,000 hospital con- 
struction program, costs per bed are ranging 
from $20,000 to $30,000 (and in one instance 
$51,000), as compared with the $16,000 per bed 
costs of building voluntary hospitals. 

“Nearly half of the new VA hospitals are 
being built or planned in areas where experience 
has shown it will be difficult or impossible to 
obtain adequate medical staffs. Es 

%™ The National Health Service is estimated 
by the Government to cost more than ten per 
cent of Great Britain's entire 1949-1950 national 
budget. Cost of ophthalmic service alone was 
found to have been 650 per cent more than was 
anticipated. 
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These voluntary plans are competitive, dy- 
namic, progressive and economical. But no 
voluntary plan could survive a monopolistic 
government plan supported by unlimited 
access to the public treasury, which too 
many voters believe to be a bottomless well 
of funds available for subsidies. 


Proposed Extension 
of Social Security Act 


Social security plans have been a familiar 
phase of the economic life of European 
countries for a great many years. It was not 
until 1935, however, that such legislation 
was enacted in the United States; and then 
it was stated in unequivocal terms that 
the legislation was meant to afford protec- 
tion to our elder citizens at the subsistence 
level. It was considered socially desirable 
that citizens, through payroll deductions, 
should be obliged to provide for some sup- 
port in old age and not become the objects 
of charity. Social security benefits, when 
kept at the subsistence level, were not 
thought to infringe on the private insurance 
field. Some insurance executives even believed 
that the Social Security Act was advanta- 
geous in that citizens would be impressed 
with the desirability of providing for their 
futures in old age and would regard the 
benefits which would accrue to them under 
the act as a foundation upon which to build 
their own programs. 


In the original act, a barrier was erected 
to insure that the calculation of benefits and 
the payment of taxes would be restricted to 
the first $3,000 annual income. It was an- 
ticipated that this ceiling would prevent the 
system from engulfing voluntary security. 
But this important bulwark against the de- 
structive forces of a planned economy would 
be torn down by the Administration’s social 
security proposals. Unless the Ways and 
Means Committee will hold fast to the sub- 
sistence principle and refuse to increase the 
$3,000 limit to $4,800, the barrier erected 
in 1925 can be regarded as an economic 
Maginot Line. Once this line is broken, 
the battle to keep government out of the 
private insurance field will become a defen- 
sive one in which each new thrust will push 
back the forces of individual security.” 


% “Our Pension Madness — And Possible 
Cures,"’ by John J. Corson, New York Times 
Magazine, July 3, 1949, is a comprehensive dis- 
cussion of old-age pension laws and proposals, 
which indicate that the barometric reading of 
the social weather finds an increasing proportion 
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When social security was originally con- 
ceived, it was not intended that the plan 
should include coverage which could be 
provided by private companies or coverages 
which by their very nature would result in 
political abuse. Here again original con- 
cepts are being jettisoned to accommodate 
a new proposal to give everyone a substan- 
tial funeral death benefit. Such an exten- 
sion cannot be justified when we recall that 
seventy-eight million Americans carry pri- 
vate insurance averaging $2,577 per indi- 
vidual to meet this very contingency. It is 
clear that the volume of small policies would 
be materially reduced, and the trend toward 
voluntary security reversed were the gov- 
ernment to undertake to provide funerals for 
all its citizens. 

Other proposals are to be found in the 
Administration’s measure which _ indicate 
clearly an intention to absorb coverages pres- 
ently written by life insurance companies. 
I am referring to the temporary disability 
benefit proposals. The Administration bill 
contemplates a nation-wide cash sickness 
formula to be inflexibly applied without re- 
gard to widely different employment con- 
ditions, as for example, turnover of 
employees, seasonal characteristics of work 
and relative stability of earnings. The ad- 
ministration of temporary disability benefits 
presents problems wholly different from 
those to be found in the administration, for 
example, of annuity, pension or death bene- 
fits. The reason for this is that the facts 
necessary to determine eligibility for dis- 
ability benefits are not easily ascertainable. 
It is not difficult to determine whether an 
individual has reached retirement age. 
Moreover, the right to continued retirement 
or death benefits is easily resolved when the 
fact of survival or death is all that need be 
determined. On the other hand, the fact of 
disabling sickness is very often open to dis- 
pute, and the morale of the individual intro- 
duces subjective factors. The government, 
moreover, could not carry out such a pro- 
gram without a tremendous new staff of 
clerks, administrators, investigators, lawyers 
and physicians. What is in fact proposed is 
a dangerous experiment of enormous size 
and highly conjectural costs. The writing 
of temporary disability insurance requires 
thorough consideration of the circumstances 
surrounding the employer and his em- 





of our population adopting the view that sup- 
port of the old is a proper charge upon the 
working population. The problem is aggravated 
by the fact that the population is aging. It 
is estimated that by 1980 there will be more 
persons over seventy than are today over sixty. 
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ployees, including close cooperation between 
them. This clearly could not be accomplished 
successfully under a federal plan. In addi- 
tion, the prompt payment of claims, which 
characterizes private plans, would be im- 
possible. It should be observed, also, that 
no provision is made for the preservation of 
voluntary plans which in numerous instances 
are better plans for the employees. More- 
over, if cash sickness benefits are provided 
at the federal level, the state cash sickness 
plans adopted by Rhode Island, California, 
New Jersey and, just recently, New York, 
would soon become an additional vestige of 
the growing impotence of local responsi- 
bility.* In mentioning these state cash sick- 
ness plans, I realize that they compete with 
private insurance and in many respects are 
as objectionable as the proposed federal 
plan. Experience with these plans already 
has demonstrated the administrative pitfalls. 
The Rhode Island plan, the first and only 
state plan which does not permit private in- 
surers to provide coverage within legislative 
limits, illustrates one of the difficulties. 
Rhode Island statistics, curiously enough, 
show that the incidence of sickness was 
most apparent just ahead of, or contermi- 
nous with, the vacation season. This has 
confounded the experience of the medical pro- 
fession that colds, influenza and other debilitat- 
ing afflictions are associated with winter. 


Compulsory Security Financially 
Unsound 


In the proposals before Congress which I 
have described, it is suggested that we break 


“The legislatures of a considerable number 
of states have had cash sickness proposals under 
consideration during 1949. Aside from New 
York, the State of Washington was the only 
jurisdiction to enact such a law this year, and 
in that state the necessary signatures were ob- 
tained to force the measure to a referendum 
in the 1950 general election. Cash sickness bills 
were introduced in 1949 in the following legis- 
latures, now adjourned: Alaska, Colorado, Con- 
necticut, Delaware, Florida, Hawaii, Illinois, 
Maryland, Montana, Nevada, New Mexico, Penn- 
Sylvania and Tennessee. Such bills were also 
introduced in Alabama, Massachusetts and Wis- 
consin. Passage is not anticipated in the first 
two mentioned states, while in Wisconsin pend- 
ing disability benefit measures have been re- 
ferred to an sinterim committee. The Ohio 
Legislature is still in session and has passed a 
bill providing for a commission to study com- 
pulsory cash sickness legislation. In the states 
which enacted cash sickness laws prior to 1949, 
namely, California, New Jersey and Rhode 
Island, the legislatures of which have adjourned, 
benefits were increased in Rhode Island, while 
Governor Warren and the A. F. L. in California 
Sponsored a measure providing $8 a day hos- 
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away from the old moorings and enormously 
increase taxes to enable the government to 
take over the functions of private enterprise 
in obtaining security for our citizens. It is 
ridiculous to assume that a formula may be 
conveniently hit upon which will remove 
the necessity for sacrifice and thrift. We 
have nowhere been presented with a clear 
bill of particulars as to the ultimate cost of 
the Administration’s welfare programs. 
Estimates of the government planners are 
likely to fall wide of the mark, but the 
figures which they have so far given stagger 
the imagination. A total payroll tax esti- 
mated at twelve per cent to seventeen per 
cent is envisioned. At present payroll 
levels, this would amount to an annual im- 
post of sixteen to twenty-three billion dol- 
lars. The welfare payroll taxes alone would 
be approximately three times the annual life 
insurance premiums and annuity considera- 
tions paid in the year 1948. The impact of 
such a payroll tax would in three years ap- 
proximately equal the 1948 estimated ac- 
cumulations of savings in all United States 
life insurance companies. It would almost 
exceed the total estimated savings in mutual 
savings banks and commercial banks. 


Conclusion 


We in the insurance business believe that 
Americans still retain enough of the inde- 
pendence of their forbears to look behind 
the labels of these dusted off Old-World 
plans to control the economic lives of citi- 
zens. It is in the American tradition that 
our system of rewards and punishment pro- 


pital benefits for twelve days, in addition to 
existing benefits. The effect of this measure 
on private insurance companies and on Blue 
Cross is certain to be far-reaching. 

It is thought by many in the insurance in- 
dustry that compulsory disability plans at the 
state level should not be resisted, but that in- 
stead technical advice of specialists within the 
business should be made available to assist in 
the drafting of state laws. Those who adopt 
this view assert that compulsory disability in- 
surance is inevitable in any case and that by 
assisting in the preparation of legislation at the 
state level, effective steps may be taken to as- 
sure that the private companies will be able to 
compete. If compulsory disability insurance 
were to be centralized in Washington, it is 
clear that private enterprise would be barred 
from the field. Few legislators are in a posi- 
tion to evaluate clearly the relative merits of 
plans which compete for public support. When 
experiments in this potentially dangerous field 
are restricted to a single state, unfavorable re- 
sults are closely confined, while a badly con- 
trived federal plan of universal application may 
wrench the entire economy. 
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duces the highest living standard for the 
most people. But we must realize that the 
programs of the planned society are con- 
tinously publicized by the ardent proponents 
of the welfare state. The social security and 
national health programs I have discussed 
probably will not be enacted this year. This 
does not mean, however, that the issues have 
been resolved. Those who oppose statism 
cannot afford to relax their efforts in the 
belief that this year’s victory will foreclose 
the issue. 

It is asad commentary that up to now we 
show little disposition to profit from the 
contemporary experience of other countries. 
To spend our substance in the present is not 
the road to security. It is only a political 
formula. To take from the productive in 
order to provide doles for the unproductive 
may be expediency but is not a sane course 
to build the nation. 


In his famous address on “The Energies 
of Men,” William James declared: “Men 
habitually use only a small part of the 
powers they possess and which they might 
use under appropriate circumstances.” The 
current preachments which urge utilizing 
less of our physical and mental energies and 
demanding a higher return for reduced 
effort not only violate elementary economic 
common sense but are destructive of the 
moral fiber of our people. Dependence on 
government for cradle-to-the-grave security 
will retard human progress and eventually 


turn back the calendar of civilization. <A 
hundred years ago, the great French writer, 
Balzac, put into the mouth of one of his 
characters the words, “Ideas devour epochs as 
men are devoured by their passions.” The 
developments I have touched upon are but 
the fruits of an idea which seemingly is 
tempting the palates of our contemporary 
civilization. I am glad to report to you, 
however, that both here and in Britain it is 
becoming more apparent that insurance is 
held in higher regard than certain political 
leaders seem to have appreciated. Direct 
attempts to nationalize industrial insurance 
in Britain are beginning to show signs of 
defeat. Here in the United States there is 
comforting evidence that the general ac- 
ceptance and approval accorded private in- 
surance is turning the tide against unwarranted 
growth of federal power in the field of wel- 
fare legislation. Unfortunately, considera- 
tion of “face” and of prestige now intervene 
and drive some of our public servants to 
give lip service to a policy which they are 
heartily sorry was ever fathered. 
Insurance is more directly affected by 
these proposals than any other business. No 
other segment of our free enterprise system 
is in a better position to reveal to the 
American people the consequences of Utopian 
welfare schemes. 
insurance 


No other segment of the 
business can more effectively 
espouse the cause of freedom than the mem- 
bers of your association. [The End] 








Social Security Credits for Time Spent in Military Service 


World War II veterans will be provided with social security 
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wage credits for each month of active duty if an amendment to the 
Social Security Act agreed upon by the House Ways and Means 
Committee is enacted. 
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Under existing law the time spent in service 
operates to reduce the average wage of the veteran upon which his 
social security benefit will be computed, and also makes it more difh- 
cult for him to attain an insured status for old-age and survivors 
insurance benefits. 
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The proposed amendment would eliminate any inabee 


discrimination against veterans because of their military service by 
assuming that the veteran would have earned an average of $160 per 
month during the period of military service. These wage credits would 
also be applicable for survivors benefits for those who died in military 
service. 
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Social security benefits would be payable, if the veteran 
is fully or currently insured, regardless of whether veterans pensions 
are also in effect. of a 
agent 
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News... Articles .. Books 


Television Aerials Covered 
Under Contents Insurance 


The National Board of 
writers’ executive committee has 
mended adoption by member companies of 
an addition to the “agreement of guiding 
principles” on dwelling and contents fire loss 
adjustments. Under such an extension, tele- 
vision aerials or antennae will be covered 
under the household and personal property 
item. If there is no contents insurance, the 
dwelling policy will provide the cover. 


Under- 


recom- 


Fire 


Nonresident Licensing Bill 
Proposed 


A proposed uniform nonresident agent 
and broker licensing bill for property and 
liability lines was submitted at the recent 
N. A. I. C. convention at Seattle. The bill 
provides for a uniform fee; for the licensing 
state to acknowledge qualification of the 
nonresident if he is home 
state; and for the completion of an applica- 
tion form accompanied by photostat of his 
home state license or signed statement by 
his insurance department. No bond would 
be required, and the license would apply 
to any line of insurance. 
be free to enter the 


licensed in his 


The licensee would 
state to solicit and 
inspect and could write insurance on resident- 
owned risks. Individuals, partnerships or 
corporations could be licensed with a fee 
for each person listed in the license au- 
thorized to act as agents or brokers in the 
home state. The bill was referred for further 
consideration to a subcommittee, which will 
report back at the December meeting. It 
was also recommended that study be made 
of a uniform law for licensing of resident 
agents and brokers for both life and property 
insurance, 
News . 


Articles . . Books 


Application Blanks 
for NSLI Dividend 


Application blanks for the $2,800,000,000 
National Service Life Insurance special 
dividend to be paid to some 16,000,000 pres- 
ent and former policyholders will be avail- 
able for veterans on August 29, Carl R. 
Gray, Jr., Administrator of Veterans Affairs, 
has announced. The forms will be available 
in every post office and Veterans Adminis- 
tration office and at veterans’ service organi- 
zations. 


All the veteran needs to do is to obtain 
the application, fill it out and mail it to the 
Veterans Administration. If the veteran 
does not know the number of his insurance 
policy, the application can readily be iden- 
tified by service number, rank and the exact 
name used during service with the armed 
forces. The checks will start arriving some- 
time in January, 1950. 


Blue Cross 
Plans National Master Policy 


Blue Cross representatives appeared before 
the N. A. I. C. meeting at Seattle to ex- 
plain their program to establish an Illinois 
stock company to provide hospitalization 
insurance for national accounts. There are 
now ninety Blue Cross plans, each con- 
trolled locally and with variation in benefits. 
This creates complications in dealing with 
large national accounts if uniformity is de- 
sired. As many as fifty local plans may 
be interested in a single national account. 
The Illinois company would collect the 
monthly premium and distribute it to the 
individual units in amounts with 
the rate of each unit. The local unit would 
take care of employees in its area, but the 
master 


consistent 


insurer would provide benefits in 
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excess of those supplied by local insurers 
that did not measure up to those of the 
master contract. 


Insurance Advertising 


Insurance Commissioner Downey of Cali- 
fornia, in Bulletin Number 89 issued on 
July 14, 1949, announced that the Depart- 
ment of Insurance will no longer undertake 
to examine or comment upon insurance ad- 
vertising material. Previously, the Depart- 
ment, upon request of insurers and producers, 
had examined or commented upon insurance 
advertising material issued, circulated or 
used in the State of California. 

Commissioner Downey called attention 
to the provisions of Article 6, Chapter 1, 
Part 2, Division 1, Sections 780 to 784, in- 
clusive, of the Insurance Code, dealing with 
“Misrepresentation of Policies.” It is es- 
tablished law that half-truths may con- 
stitute misrepresentations. Commissioner 
Downey went on to state that it is equally 
true that a representation which is literally 
true may become a misrepresentation when 
it is used to create a false impression. Thus, 
one who makes a representation is bound, 
not only to state the literal truth, but must 
also state those facts which qualify the 
matters represented. 


Hospital Benefit 
Added to California U. C. D. 


Governor Warren of California has signed 
a bill which adds $8 per day for twelve 
days’ hospital benefit for persons covered 
under the state cash sickness act. In ad- 
dition, the waiting period is waived for 
anyone confined in the hospital. The new 
benefits are applicable on January 1, 1950. 
All voluntary plans must provide this new 
hospital benefit or a greater one. The bill 
does not pay the new benefit as indemnity 
for wage loss or as reimbursement for 
hospital expense incurred, but gives the 
amount as a flat payment which coincides 
with the person’s hospitalization. Conse- 
quently, the fact that the person is receiving 
free hospitalization either in a government 
or industrial hospital or that he is receiving 
regular wages will not change his right to 
receive the new benefit. 


Suit on Rain Policy 


Hanford Post No. 5 of the 
Legion at Cedar Rapids, Iowa, has brought 
an action to recover under a rain policy. 
The petition declared that $1,400 was to have 


American 
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been paid in the event that there was one 
tenth of an inch or more rain between 
four and eight o’clock in the evening on 
July 4, 1948. An observer announced at 
5:15 p. m. that there had been more than 
two tenths of an inch of rain, and _ the 
celebration was canceled. The Post alleged 
that the insurer was to have arranged for 
a rain gauge reader to be placed at the 
location of the celebration, but that it failed 
to do so. 


Jewelry Insurance Rates Reduced 


New rates for jewelry insurance, ranging 
from fourteen and one-half per cent to 
eighteen and one-third per cent below 
present levels, have been approved by the 
New York Insurance Department. The new 
filing was made by the Inland Marine In- 
surance Bureau, New York City, replacing 
an earlier filing of a ten per cent rate 
reduction, which was disapproved by the 
Department as inadequate. The new rates 
provide an over-all reduction in excess of 
fifteen per cent and are estimated to pro- 
duce an annual savings of approximately 
$1,500,000 for New York policyholders. 
Based on provisions of fifty-five per cent 
for losses and forty-five per cent for expense 
and profit, the rates will apply to policies 
effective on and after September 1, 1949. 


ARTICLES 


“Another Decade Under the Guest Stat- 
ute.” John W. Richards. Washington Law 
Review, Washington Law Review Associa- 
tion, University of Washington, , Seattle, 
Washington. May, 1949. 

“Survival of Tort Actions: A Proposal 
for California Legislation.” Lawrence Liv- 
ingston. California Law Review, Boalt Hall, 
Berkeley, Calfornia. March, 1949. 

“The Standard of Care Owed by a Hos- 
pital to Its Patients.” William J. Harbison. 
Vanderbilt Law Review, Vanderbilt Uni- 
versity, Nashville, Tennessee. June, 1949. 

“Res Ipsa Loquitur in California.” Wil- 
liam L. Prosser. California Law Review, 
Boalt Hall, Berkeley, California. June, 1949. 


“rn 


The Iowa Doctrine of Last Clear Chance.” 
Harry G. Slife. Jowa Law Review, College 
of Law, State University of Iowa, Iowa 
City, Iowa. March, 1949. 

“What Is Commerce?” Charles E. Car- 
penter and Robert Charles Mardian. South- 
ern California Law Review, 3660 University 
Avenue, Los Angeles 7, California. July, 1949. 
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BOOKS 


Antitrust Blue Book 


The Federal Antitrust Laws. CCH Cur- 
rent Law Handybook Edition. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. 1949, 412 
pages. $2. 

This edition of the Antitrust “Blue 
Book” revises as of January 15, 1949, the 
edition first published by Commerce Clear- 
ing House, Inc., in 1947. Previous editions 
were compiled by the Department of Jus- 
tice and published by the Government 
Printing Office. The “Blue Book” is di- 
vided into two parts. Part I sets forth the 
various antitrust laws: the Sherman Act, 
Clayton Act, Robinson-Patman Act, Fed- 
eral Trade Commission Act and related 
laws. Part II presents in chronological 
order a summary of all cases which have 
been instituted by the Department of Jus- 
tice under those laws from 1890 to the 
present time, Each summary contains a 
statement of the charges made in the case, 
the result of court proceedings and the status 
of pending actions. The cases are indexed 
both by case name and by subject matter. 


lawyers’ Debate on Antitrust Laws 


Antitrust Law Symposium. CCH Cur- 
rent Law Handybook Edition. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. 1949. 120 
pages. $2. 


This book is comprised of the proceedings 
of the symposium held under the auspices 
of the Section on Antitrust Law of the 
New York State Bar Association at its 
first annual meeting in New York City on 
January 26, 1949. Basic trends under the 
federal antitrust laws and under state leg- 
islation complementing the federal laws 
are discussed in this series of papers. A 
round table discussion of delivered prices 
under the Federal Trade Commission Act 
and under the Clayton Act as amended 
by the Robinson-Patman Act, with debate 
as to whether Congress should clarify the 
amended Clayton Act, is one of the in- 
teresting features of the symposium. The 
Papers cite much of the large amount of 
Source material on these subjects, thus 
increasing the value of the presentation 
for those concerned with antitrust laws. 


News . . Articles . . Books 


““Old MacDonald" and Law 


Law on the Farm. Harold W. Hannai:. 
The Macmillan Company, 60 Fifth Avenue, 
New York, New York. 1948. 399 pages. 
$4.50. 


Nearly twenty years ago a lawyer writing 
in a law journal declared that the agri- 
cultural industry had developed until there 
was no occupation that had a larger num- 
ber of legal contacts. To illustrate his 
statement, he pointed to the laws of prop- 
erty with which land owners are concerned, 
and to laws on partition fences, drainage, 
noxious weeds and livestock diseases. Today 
farmers are touched more by law than they 
were several decades ago not only because 
there are more laws, but because the 
individual farmer circulates in a wider me- 
dium. The use of land and personal prop- 
erty as security for an increased amount 
of rural credit focuses attention on laws 
relative to mortgages, trust deeds, chattel 
mortgages, land title transfer, interest rates, 
foreclosure proceedings and priority of 
creditors. A high percentage of tenancy 
has caused the states to examine existing 
tenancy laws. New diseases of plants and 
animals, soil depletion, interest in improved 
marketing practices and the public health 
aspects of milk production and distribution 
have created new areas of legislation. Al- 
though he need not have an exhaustive 
knowledge of agricultural law, it is im- 
portant that the farmer be able to recog- 
nize legal problems when they arise in 
connection with his business. 


Mr. Hannah, associate professor of agri- 
cultural economics at the University of 
Illinois, and member of the Illinois bar, 
has gained his material from his years in 
law school, years in practical agriculture, 
and years spent doing extension work. The 
legal information is presented under farm 
topics for the convenience of the farmer 
and is completely indexed so that the laws 
relating to any particular farm problem 
or piece of farm business may be found 
quickly. The book covers some 275 topics 
from the laws relating to liens for threshing 
to employment of farm youth and the 
installment purchase of a farm. In addi- 
the book contains samples of the 
legal forms most commonly required of 
the farmer, information about the federal, 
state, county and township agencies that 
administer and enforce the law, and a 
glossary of legal terms. The book should 
be an invaluable reference not only to the 
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farmer, but also to the county agricultural 
agent, the rural appraiser and all others 
concerned with agriculture. 


Libel 


Essentials of Libel. Paul P. Ashley. 
University of Washington Press, Seattle 5, 
Washington. 1948. 71 pages. $1.50. 

A small book, but sufficiently broad in 
-coverage and authoritatively written to make 
the reader-writer conscious of danger points 
in writing about people and public events. 


Rate Regulation 


Chart of Rate Regulatory Laws 
tion of Casualty and Surety Companies, 
60 John Street, New York 7, New York. 
1949. $.35. (Special rates for quantity 
orders.) 


Associa- 


Enactment of two new. casualty and 
surety rate regulatory laws and_ revision 
and amendment of existing laws in twelve 
states during the 1949 legislative 
prompted publication of a revised chart ana 
lyzing laws by the Association of 
Casualty and Surety Companies as a serv- 
ice of their Law Department. New Laws 
were enacted in Oklahoma and West Virginia, 
and the Maryland law was completely re- 
vised. Existing laws were amended in 
Arkansas, California, Kansas, Michigan, 
Nebraska, New Jersey, New York, North 
Carolina, South Dakota, 
Vermont. 


sessions 


these 


Tennessee and 


The revised chart is intended for use in 
the loose-leaf Casualty and Surety 
Rate Regulatory published by the 
Association. Four tables are included: 1. 
Scope and Effective Dates; 2. Filing and 
Approval or Disapproval of Rates; 3. Rat- 
ing and Other Organizations; and 4. 
Miscellaneous. 
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Manual of Toxicology 


Industrial Toxicology. Wawrence T. Fair- 
hall. The Williams & Wilkins Company, 
Baltimore, Maryland. 1949, 483 pages. $6. 


For a long time, industrial physicians and 
casualty insurers had been concerned merely 
with the external injuries and incidental 
employment, such as_ hernia, 
lumbago, cataracts in the cast of glass workers, 
boilermakers, ankylostomiasis 
among miners or tuberculosis among cotton 


diseases in 


deafness in 


590 


spinners. They were not particularly con- 
cerned with occupational diseases as we 
know them today. They would have been 
surprised at a court’s finding, as it did in 
the case of Matter of Shaw v. International 
Postal Supply Company, CCH WorkMen’s 
COMPENSATION LAW Reports { 4013 (N. Y,, 
1948), that a spray painter and striper had 
sustained chronic bronchitis with pulmonary 
fibrosis as a direct result of his occupation. 


Nevertheless, the frequency with which a 
single physical ailment made its appearance 
among the employees engaged in a particu- 
lar type of work brought about the realiza- 
tion that perhaps there was some connection 
between the occupation and the affliction— 
perhaps it was not just a case where the 
weak got sick and the strong didn’t. 


A flood of literature on this subject has 
appeared in recent years, making it prac- 
tically impossible for the industrial hygien- 
ist, the insurance company engineer or its 
claim adjuster to keep abreast of the latest 
information on the subject. The author of 
this volume has undertaken to synthesize all 
of this material. He has taken all the old 
as well as the new substances used in in- 
dustry, divided them into two groups—in- 
organic substances and carbon compounds 
—<discussed each item as to its characteris- 
tics, its industrial uses and its toxicity and 
has given an analysis. To facilitate refer- 
ence, he has arranged his work alphabetically 
and, at the conclusion of the discussion on 
each item, has given pertinent citations to 
the literature written on the subject. 

The volume as thus ordered would seem 
to qualify as an excellent handbook or guide 
for the industrial hygienist, the insurance 
company engineer or the resourceful claim 
adjuster. It is not, as the author points out 
in his preface, intended as a 
analytical instruction book. It is, rather, a 
discussion sufficient to put the user on no- 
tice and is armed with sufficient references 
him in particular 
problem for himself. 


detailed, 


to assist resolving his 


Insurance—A Financial Program 


How to Avoid Financial Tangles. Kenneth 
C. Masteller. American Institute for Eco- 
nomic Research, Great Barrington, Massa- 
chusetts. Twenty-first edition, 1949. 144 
pages. $1. 

This booklet, designed to clarify these 
topics, contains a chapter on “Suggestions 
for the Life Insurance Policyholder,” which 
contains material on coordinating policies 
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and wills, the life insurance trust, contin- 
gent beneficiaries, changing the beneficiary, 
assignment of policies, attachment of poli- 
cies, paying premiums, disability insurance, 
and periodic review of the program. A chap- 
ter on “Automobile and Fire Insurance” 
deals with the problem of how much cover- 
age, joint tenancy in car ownership, fire 
insurance and other types of coverage. 


Your Liability Hazards and Mine 


Public Liability Hazards (2d edition). Reg- 
inald V. Spell. The Rough Notes Company, 
Indianapolis, Indiana. 1949. 391 pages. $4. 

In the interval between the appearance 
of Mr. Spell’s first edition in 1941 and this 
one, many changes have taken place in the 
liability field. Industrial production has 
been speeded up and new businesses devel- 
oped; insurance companies have seen fit to 
reword old contracts, broaden the coverage 
of others and present some completely new 
ones. The same period has also seen liabil- 
ity litigation produce some extraordinarily 
high verdicts—a by-product of the times 
when prices rose and the dollar dropped in 
value. 

Mr. Spell felt that these conditions called 
for a revision of his earlier work, The pub- 
lic was now exposed to multiplied hazards 
and increased liabilities, and required corre- 
spondingly greater protection. Insurance 
producers had to be educated to present to 
the public the companies’ answer to the 
challenge of the times. 

Just as the first volume was intended as 
a guide for the insurance salesman, this 
second edition is also, the principal change 
being the consideration given the new haz- 
ards which have developed. The volume is 
very well organized. The opening two chap- 
ters deal with the forms of policies most 
commonly used and a description of the 
coverages afforded. This is done in a non- 
technical manner with a view to illustrating 
the particular niche which each contract is 
designed to fill. These two chapters afford 
a fine opening to the remaining twenty-six 
which consider the various liability expos- 
ures of different types of businesses. The 
existence of each mentioned exposure is at- 
tested by appropriate citation. 

Despite these citations, this book could 
scarcely be called a handbook for attorneys. 
Nevertheless, it may well be of assistance 
to claim men and insurance attorneys who 
desire to obtain a clearer picture of the pur- 
poses companies have in mind in issuing 
particular contracts. 


News . . Articles . . Books 


Patent Law 


Patents and Trade-Marks—Laws and Regu- 
lations. Commerce Clearing House, Inc., 214 
North Michigan Avenue, Chicago 1, Illinois. 
1949. 190 pages. $2. 

Industrial progress today emphasizes in- 
vention and technological development. These 
trends are reflected directly in the interest 
and change which characterize today’s pat- 
ent and trade-mark law. This is not unex- 
pected, for patents give meaning and impetus 
to research, while trade-marks afford pro- 
tection for industry’s tremendous investment 
in the identification of its products. So, 
paralleling post-war expansion in research 
and advertising, we find a major reworking 
of the procedures and practices in these 
complex and specialized fields. 


This book gathers into a working code 
all statutory and agency rules governing 
both patents and trade-marks, together with 
the earlier trade-mark statutes which still 
protect many trade symbols. The full texts 
are preceded by an introductory guide which 
outlines the new legal concepts and also 
the current organization and functions of 
the Patent Office by way of first approach 
to the laws and rules which so greatly affect 
—and protect—today’s industrial improve- 
ments and product identification for mar- 
keting purposes. 


Rent Regulation 


Federal Rent Law and Regulation—1949. 
Commerce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 1949. 
128 pages. Single copies $1; ten copies $9; 
twenty-five copies $22. 

Outstanding in the 1949 rent law is its 
emphasis upon the relation between the 
landlord’s costs and rental income—upon 
the gearing of his rent levels to his ex- 
penses. This emphasis is given legal force 
in the “fair net operating income” standard 
—unquestionably the most significant change 
in rent control patterns since the initial rent 
freeze in 1942, for, escalator-fashion, this 
new standard moves rents upward to match 
costs. 


Fair net operating income is of interest 
not only to the real estate field but also, 
because rent is so universal a cost-of-living 
item, to business in general—and to man- 
agement and labor and the objectives of 
collective bargaining. Its complexities of 
procedure, its major questions—cost alloca- 
tion and projection of mounting expenses— 
call for positive and informed action. 
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This book presents fair net operating in- 
come against the full background of current 
rent law and regulation, accompanied by 
the official texts. 


Judicial Code 


The Federal Judicial Code. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. 1949, 207 
pages. $2. 


The second edition of the Federal Judi- 
cial Code incorporates the numerous changes 
made by the Act of May 24, 1949, and other 
amendatory laws enacted by Congress sub- 
sequent to the approval of the new Code, 
with historical notes indicating the changes 
made. 


Among the more important changes made 
by the Act of May 24, 1949, are those relat- 
ing to the removal of cases from state 
courts (sections 1446, 1447), interest on tax 
refunds (section 1333), cure or waiver of 
defects as to the venue of district courts 
(section 1498), time for appeal or applica- 
tion for certiorari in the U. S. Supreme 
Court (section 2101), and actions affecting 
property on which the United States has a 
lien (section 2410). 


To increase the usefulness of the book, 
a detailed topical index has been added, as 
well as a list of the amending laws, show- 
ing the Code sections which have been 
amended to date. 


Liberty—-Two Concepts 
Liberty—A Path to Its Recovery. F. A. 


Harper. The Foundation for Economic 
Education, Irvington-on-Hudson, New York, 
New York. 1949. 159 pages. $1.50 (cloth 
bound); $1 (paper bound). 


Liberty Against Government. Edward S. 
Corwin. Louisiana State University Press, 
Baton Rouge, Louisiana. 1948. 210 pages. $3. 


Mr. Harper states that the main purpose 
of his book is to offer a concept of liberty 
which will serve as a guide to its recovery. 
There is a kernel of great truth in that 
statement. You can’t look for a lost object 
if you don’t know what has been lost. 


Liberty in this day of close association, 
business and political, cannot be defined 
completely in the melodramatic, euphemistic 
phrase of the politician: “freedom of wor- 
ship and of speech and freedom from want 
and from fear.” Any inmate of a federal 
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penitentiary has all of these freedoms, but is 
certainly not free. Freedom has an economic 
aspect, and it is the treatment of freedom 
in an economic concept that provides the 
outstanding message of this book. 


“The problem of economic liberty touches 
every exchange of goods and services, the 
ownership of property and every contrac- 
tual arrangement involving these affairs be- 
cause human relationships are involved in 
them.” A high level of economic liberty is 
thus the requisite for other liberties. 


People have come to believe that it is 
impossible to lose liberty in a democracy, 
“Democracy assures that the will of the 
people will prevail, and that, this is liberty, 
So long as democracy is preserved we can 
rest assured that liberty will continue to the 
full.” But the more a person leans on an 
unsure support, the more certain he is to 
fall. Edmund Burke observed that people 
never give up their liberties except under 
some delusion. “Probably no other belief 
is so much a threat to the people in the 
United States and in the rest of the world 
as the one that democracy by itself guar- 
antees liberty.” 


In 1947 the governmental “take” was 
twenty-nine cents from each dollar of in- 
come. This is one and one-half times the 
national food bill. The government is now 
taking from peoples’ income an amount 
equivalent to the complete enslavement of 
forty-two million people—working persons 
and members of their families. All this is 
being done in the name of liberty in a 
country where it supposedly shines as a 
beacon to the rest of the world. 


The present figure of twenty-nine cents 
is large enough, but a decline in employ- 
ment to that of the period of 1938-1940 
would automatically increase that figure to 
thirty-five cents. 


What can we do? The author’s answer 
avoids the irrelevant “they.” He puts the 
solution up to you, in that the government 
is not “they” but “we.” For men as inter- 
ested in the finance and prosperity of this 
nation as are tax men, this book should 
merit close study. 


Mr. Harper’s book deals with liberty as 
an economic concept. Mr. Corwin’s book 
deals with the “rise, development and de- 
cline of that distinctly American employ- 
ment of the word ‘liberty’” as a judicial 
concept. The theme of the latter book is the 
development of the Fourteenth Amendment 
to the United States Constitution. 
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Moderns now conceive of liberty as hav- 
ing something more than the mere pro- 
prietarian connotations the word-idea 
inherited from the doctrine of vested rights. 
It now has an equalitarian tinge. “Nor is 
there anything exceptional in this. In the 
Ciceronian-Lockian concept of natural law, 
liberty and equality are not hostile, but 
friendly conceptions; and in the Declara- 
tion of Independence, the same amicable 
relation holds: ‘All men are created equal 
and are endowed by their Creator with cer- 
tain unalienable rights.’ 


“In the legalistic tradition on which 
judicial review has operated in the past for 
the most part ‘liberty’ and ‘equality’ are on the 
other hand apt to appear as opposites, the 
former as the special care of the courts 
and the latter the peculiar care of the legis- 
lature. It is easy to imagine in the light 
shed by the current ideologies that the de- 
mands on the legislative power, national and 
state, might so multiply in behalf of the 
common man, whose century this is said to 
be, that the notion of Liberty against Gov- 
ernment and its implement, the judicial re- 
view, would be gradually but inexorably 
crowded to the wall.” 


It is interesting to note here that Mr. 
Harper, in his book on liberty, has this to 
say about the common man: “The common 
man is well named because there are so 
many of us. And the uncommon man is 
the one who has developed and put to use 
his extremely rare abilities.” And Mr. Cor- 
win says of the common man: “The great 
question is, Can the ‘common man’ unaided 
by the uncommon man keep civilization 
going ?” 

Mr. Corwin writes his book out of years 
of close association and study of constitu- 
tions, especially the American basic instru- 
ment. He writes as a great historian who 
fits all the trees into a pattern, which, for 
you and me, make the beautiful forest. His 
book is thoroughly documented with ancient, 
medieval and contemporary sources. 


The book ends, as did De Tocqueville’s 
great work of a century ago, with a prayer 
that the common man and the uncommon 
man may distinguish between delusions of 
liberty and true liberty: “ nations of 
our time cannot prevent the conditions of 
men from becoming equal; but it depends 
upon themselves, whether the principle of 
equality is to lead them to servitude or free- 
dom, to knowledge or barbarism, to pros- 
perity or to wretchedness.” 


Both books teach that liberty is a many- 
faceted jewel. Mr. Corwin’s book describes 
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the cutting and the polishing of the jewel. 
Mr. Harper’s book asks you to look at the 
facet on the right side. He explains that 
the jewel’s brilliance is due as much to that 
facet as to any other. Both books warn 
against a recutting of the stone—something 
most modern discussions of liberty advocate. 
Leave it be—after all, this jewel is a gift to 
man from the Divine Lapidary. 


Mail Order Insurance 


Legal and Economic d Ispects of Mail Order 
1948. 35 


Insurance. 
pages. 


Jerome F. Kutak. 
Mr. Kutak is vice-president of the Guar- 
antee Reserve Life Insurance Company, of 
Hammond, Indiana. In this booklet he re- 
views and analyzes mail order insurance. 
What he says about insurance agents will 
not add to his popularity among them. On 
page one he states: “There is of course no 
legal necessity for his [the agent’s] exis- 
tence, except insofar as a corporation can 
act only through agents who may be officers 
or home office employees, and not such in- 
termediaries as have been described.” 

At the end of the book he presents certain 
conclusions. “The trend in the field of in- 
surance regulation is unmistakable. For 
years, the job lay with the State Insurance 
Commissioners, who on the whole performed 
a fairly satisfactory job, and were protected 
by what seem insurmountable obstacles to 
federal regulation. There were constant and 
strong ‘pressures to take that power away, 
or at least to concentrate it in one way or 
another in Washington. The pressure 
was localized in the Post Office, which was 
empowered to act notwithstanding the seem- 
ing constitutional limitations of Congress. 
The Post Office probably exceeded its 
proper sphere of activity, although within 
its legal authority, and undertook to police 
an industry by fraud orders, and finally by 
indictments. When _ constitutional 
tions were hurdled, the F. T. C. was pre- 
pared to carry on in its customary fashion 
[and] to supervise and regulate the insurance 
industry along with all other types of busi- 
ness. The mail order industry anticipated 
this type of federal supervision and stole 
a march on its more ‘respectable’ brethren. 


limita- 


by initiating codes of fair practice, and co- 
operating with the F. T. C. 
of its 


in the regulation 
started repercus- 
sions likely to involve the entire industry. 
It now appears that this trend is not likely 
to stop.” 


business, which 
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'§ State Department Rulings 


Deviation Filing Approved 


On May 14, 1949, Commissioner Malone 
of Pennsylvania approved the fire insurance 
deviation filing of the North American Com- 
panies, which was filed under Section 7 of 
the Fire Marine and Inland Marine Rate 
Regulatory Act of June 11, 1947, P. L. 551. 
A hearing was held on the proposed re- 
duction of rates on certain classifications 
of fire insurance in certain counties to de- 
termine whether the reduction 
discriminated against other policyholders of 
the company and whether it met all the 
requirements of the Rate Regulatory Act. 
Commending the insurance company for 
effecting a decrease in the cost of insurance 
in these days of rising cost, Commissioner 
Downey ruled that the filing met the re- 
quirements of the act because it did not 
affect the solvency of the companies in- 
volved, and the filing, which was based 
upon a savings in operating costs in certain 
territories, was not an unreasonable modi- 
fication of class rates previously filed. 


prope sed 


Wholesale Insurance 


Legislative Bill 54 passed by the Sixty- 
first Session of the Nebraska Legislature, 
effective March 22, 1949, relates “to with- 
holding money from wages and salaries of 
public employees; to provide for the pay- 
ment of premiums or the payment of dues 
to an employees’ association for the pre- 
scribed insurance by deduction from wages 
or salaries of such employees; to prescribe 
the manner of making an order for such 
withholding and revocation thereof; to au- 
thorize payment of amounts withheld to 
insurance companies issuing such group, 
franchise or wholesale insurance policies, or 
to an employees’ association; and to provide 
that the employer shall not contribute any 
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money thereto except as prescribed.” This 
legislation extended the privilege of authoriz- 
ing such withholding to “any employee of 
the State of Nebraska” within the limited 
class of employees “who desire to participate, 
voluntarily, in a plan of insurance, designed 
and intended for the benefit of a specific 
group of public employees, participation in 
which is restricted to the employees of 
a specific agency, public body, municipal 
corporation, political subdivision of the state, 
or any department of the state. . 

The question arose among state officials 
and insurance companies regarding the mean- 
ing of the terms “group,” “franchise,” and 
“wholesale.” Rule No. 24, issued by the 
Department on June 14, 1949, and effective 
March 22, 1949, promulgated definitions and 
restrictions in regard to the terms used 
in Legislative Bill 54 for the guidance of 
all concerned. 

1. Group Sickness and Accident Insur- 
ance.—This term is defined in Section 
44-760, R. S. Supp., 1947, and the definition 
therein is adopted for the t 
Legislative Bill 54. 


purposes ot 


2. Franchise or Wholesale Sickness and 
Accident Insurance.—The definition in Sec- 
tion 44-759, R. S. Supp., 1947, is adopted 
for the purposes of Legislative Bill 54. 

3. Group Life Insurance.—The group life 
insurance definition appearing as Section 
1 (5) of Legislative Bill 251 (tentatively 
assigned statute number 44-1606) passed by 
the Sixty-first Session of the Nebraska 
Legislature, effective August 26, 1949, is 
adopted as the definition for group life in- 
surance within the meaning of the term 
as used in Legislative Bill 54. 

4. Franchise or Wholesale Life Insur- 
ances.—As these terms are not defined any- 
where in the Nebraska Statutes, the follow- 
ing definition is adopted: 
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A plan of insurance wherein thirty per 
cent of the employees (and in no case less 
than five employees) of one state agency, 
public body, or political subdivision of the 
state, with or without their dependents, 
are issued individual policies, permissibly 
varying in amounts and plans of coverage 
applied for by such persons; and further, 
a plan of insurance wherein the individual 
insured employee upon leaving his employ- 
ment is afforded the privilege of continuing 
his insurance on similar terms and condi- 
tions as if he had originally contracted for 
the insurance on an individual basis. 

5. The determination of what constitutes 
an agency, public body, municipal corpora- 
tion, political subdivision of the state will 
not be made by the Department. It ap- 
pears that the officer or body whose duty 
itis to allow claims or vouchers for salaries 
or wages or the Attorney General of this 
state must make this determination. 

6. The monthly premium charged to 
“franchise or wholesale group” members will 
not violate the Anti-Discrimination Statute 
(Section 44-363) nor substantially vary from 
the insuring company’s salary savings plan 
available to employees of private employers. 
In no event will the monthly premium 
charged to “franchise or wholesale group” 
members violate any rule of the Depart- 
ment setting forth standards for so-called 
“salary savings” or “bank draft” plans. 

The Department is considering a request 
from the industry to reconsider the wording 
of paragraph four. It is likely that that 
paragraph will be reworded thus: 

“A plan of insurance wherein thirty per 
cent of the total employees (and in no case 
less than five employees) or thirty em- 
hlovees, whichever is less, of one state 
agency, public body, or political subdivision 
of the State. i 


Vermont Rules 
on Multiple Risk Rates 


In a ruling issued on June 24, 1949, In- 
surance Commissioner Hemenway of Ver- 
mont disapproved a new filing of the New 
England Fire Insurance Rating Association, 
holding that national average rates for mul- 
tiple location fire insurance risks may not 
be used in Vermont because of possible dis- 
crimination. The previous filing, contain- 
ing rules and forms pertaining to multiple 
location reporting, floater and automatic 
pickup coverage and class floater, and pro- 
viding for state average, met the require- 
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ments of Vermont law, but was abrogated by 
the new filing. In rejecting the new filing, Com- 
missioner Hemenway declared: “Said filing 
provides for the use of an average rate which 
may, in part, be influenced by specific rates 
on inventories located outside of Vermont 
and outside the jurisdiction and supervision 
of this Department, which procedure can 
result in unfair discrimination against risks 
within this state which are of essentially the 
same hazard and have substantially the same 
degree of protection against fire.” The 
Commissioner stated, however, that rating 
information furnished by nonlicensed rating 
organizations to the New England Fire In- 
surance Rating Association may be accepted 
by the Association without review to deter- 
mine if it meets the Vermont statutory re- 
quirements. The ruling apparently leaves 
Vermont without any forms, rates or rules 
for multiple location risks. 


“Multiple Line’’ Agents 
in Pennsylvania 


On August 8, 1949, Insurance Commis- 
sioner Malone of Pennsylvania ruled that, 
effective September 1, he would permit the 
licensed agents of all companies to write 
“multiple line insurances.” The licensed 
agents, however, must meet the qualifications 
of the Department. 

In specifying agents’ qualifications, Com- 
missioner Malone stated that those agents 
holding a fire insurance license, whose pres- 
ent authority is unlimited, may solicit and 
write multiple line insurance provided they 
are presently qualified for casualty insur- 
ance. If their present authority is restricted 
to automobile, physical damage, etc., they 
may write multiple line automobile cover- 
ages only provided they are qualified to 
write automobile casualty lines. 

Those agents who do not qualify for cas- 
ualty authority or a restricted authority must 
pass the Department’s examination in either 
field, before they may solicit and write 
multiple line insurances. The companies 
must notify the Department of those agents 
not qualifying for casualty authority that 
they may be listed for the required examina- 
tion. The same procedure applies for agents 
of casualty companies as for agents of fire 
companies. 

The Commissioner said that this ruling 
would apply to those agents of fire com- 
panies whose licenses are renewed October 
1, 1949, and to those agents of casualty 
companies whose licenses are renewed Jan- 
uary 1, 1950. 
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Opinions 
of Attorneys General 


A RKANSAS—Assignment of Hospital 
+ Benefits.—The Vice-President and Treas- 
urer of the University of Arkansas inquired 
whether the University was permitted to 
demand an assignment of benefits from 
prospective patients who have sick, disa- 
bility or hospitalization insurance which 
will pay them benefits in connection with 
treatment to be rendered by the University 
Hospital, and whether the hospital may 
refuse to furnish any information regarding 
a former patient’s treatment where no as- 
signment has been furnished or 
made for benefits received. 
General reported that he was unable to 
find any law under which the hospital 
could legally demand an assignment of 
benefits from prospective patients or any 
law which would authorize the hospital 
to refuse information necessary to advise 
insurance carriers and others regarding the 
patient’s treatment where such informa- 
tion is necessary in order that benefits may 
be collected under the policy. 


payment 
The Attorney 


Hospitals, physicians and nurses are given 
a lien for the value of service rendered to 
patients under the provisions of Section 
51-801 through 51-816, Arkansas Statutes. 
This lien is limited to cases where services 
are rendered to patients who have been 
injured through the wrongful act of some 
other person. There is nothing, of course, 
to prevent a patient from making an agree- 
ment to pay.—Opinion of the Arkansas At- 
torney General, June 4, 1949. 


eno Casualty Insurance. 
—A group of Florida businessmen de- 
sired to form an association of their own 
members to act as self-insurers as to lia- 
bility arising out of negligence actions 
against members of the association. In 
response to their inquiry, the Attorney 
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General stated that the type of organiza- 
tion seemed to be that of a reciprocal or 
inter-insurance group as contemplated by 
Chapter 628, Florida Statutes, 1941. Hence, 
if the group wished to engage in the busi- 
casualty insurer, they should 
comply with the provisions of Chapter 628, 
unless they elected to form a corporation 
and operate as a stock company under the 
provisions of Chapter 611, Florida Statutes, 
1941. Such a group may not associate to 
engage in the business of casualty insurance 
under the provisions of Chapter 609, Flor- 
ida Statutes, 1941. If this group organizes 
as a corporate insurer under Chapter 61], 
then prior to issuance of a license it would 
be necessary for the insurer to possess the 
investments required under Section 626.04. 
If the group attempts organization as a 
reciprocal exchange as provided by Chapter 
628, the requirements prerequisite to ob- 
taining a certificate of authority are set 
forth therein. If the organization is a 
corporate one, as a prerequisite to the 
issuance to it of a certificate of authority, 
there must be filed with the Commissioner 
of Insurance the statement under oath as 
required by Section 626.02, which must 
evidence the investments required by Sec- 
tion 626.04. If the organization is a cor- 
porate one under Chapter 611, the reserve 
requirements of Section 626.11 related to 
a casualty insurer must be complied with, 
and if this group should organize under 
Chapter 628, the provisions of that chapter 
are controlling as to the reserves required. 
The bonds or surety bond required to be 
deposited with the Insurance Commissioner 
by Section 631.06 would be applicable only 
with respect to an insurance company en- 
gaged in the writing of fire insurance and 
would not apply to a casualty insurer not en- 
gaged in writing fire insurance—Opinion of 
the Florida Attorney General, May 9, 1949. 
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Life Company Officers—Qualification as 
Agent—Under the laws of the State of 
Florida pertaining to life insurance agents, 
there is nothing which prohibits the presi- 
dent or other officer of an insurance com- 
pany being licensed as a life insurance 
agent, either with respect to insurance 
written by the company of which he is an 
ofacer, or any other life insurance com- 
pany selecting him as its agent, provided 
he otherwise meets the requirements of 
the laws pertaining to the licensing of 
agents.—Opinion of the Florida Attorney 
General, May 9, 1949. 


State Fire Insurance Fund—Eligibility 
of Vending Stands.—The Attorney General 
was asked whether vending stands, their 
equipment and merchandise, operated by 
the Florida Council for the Blind were 
eligible for insurance in the state fire in- 
surance fund. The Florida Council for 
the Blind is a division of the State Welfare 
Board. Hence, property of the Council is 
property of the state within the meaning 
of Chapter 284, Florida Statutes, 1941, 
relating to the State Fire Insurance Fund. 
The stands are operated by blind persons 
who are licensed by the Council, but the 
stands, equipment and merchandise are the 
property of the Council, which at all times 
has complete authority and control.—Opin- 
ton of the Florida Attorney General, 049-263, 
June 16, 1949, 


Validity of Contingency Commission 
Agreements.—Chapter 23,962, Acts of 1947, 
prohibits contingency commission agree- 
ments under which the agent acts as ad- 
juster for claims and pays claims incurred 
by the insurer from a stated percentage of 
the premiums collected by or remitted to 
the agent and retained by him. The Attor- 
ney General was asked to rule whether two 
proposed agency agreements would violate 
this statute. One of the agreements pro- 
vided for the agent to be compensated out 
of the proceeds of contingency commis- 
sions to be calculated on the profit for 
each year derived from the business writ- 
ten by the agent and computed according 
to the formula set forth in the agreement. 
The other agreement provided for a ten 
per cent basic commission and contingent 
commissions calculated for each year as 
under the first agreement. Under these 
agreements the agents would not pay losses 
from premium funds held for the insurer's 
account, nor would the agents adjust losses 
except small losses where it might be more 
expedient to do so. Otherwise, losses would 
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be assigned to regular independent adjusters 
in the agents’ territories, and all loss pay- 
ments would be made by the home office 
through a Philadelphia bank on loss drafts 
prepared by the agent. The Attorney Gen- 
eral was of the opinion that the provisions 
of the contracts did not violate Chapter 
23,962, Laws of Florida, Acts of 1947, in 
any respect.—Opinion of the Florida At- 
torney General, 049-208, May 10, 1949, 


| ” ENTUCKY—School Board’s Liability 
IN —Injuries on Premises.—In response 
to an inquiry concerning injury to a school 
child, the Attorney General advised that 
there was nothing in the law which would 
prevent the school board paying for injuries 
occurring to children while playing on the 
school premises. The schools are required 
to carry insurance for children who are 
being transported in buses, but as for play- 
ing on the premises, the school board is 
not responsible and may not legally pay 
for any treatments.—Opinion of the Ken- 
tucky Attorney General, May 23, 1949. 


INNESOTA—School Bus Drivers— 

Contractors v. Employees.—A school 
district contracted with bus owners to fur- 
nish transportation for pupils between the 
school and their homes. The district car- 
ried insurance against school district lia- 
bility on all school employees. Was it 
necessary to include the bus drivers in the 
insurance? The Attorney General replied 
that if the contract with the bus owners 
was such that the owners were to furnish 
the buses and operate them over a desig- 
nated route for the purpose of carrying the 
pupils between their homes and school, then 
the bus owner is not considered an em- 
ployee, but a contractor to produce a 
definite result. Since the relationship of 
master and servant does not exist, the work- 
men’s compensation act does not apply, and 
the district need not carry workmen’s com- 
pensation coverage on the bus drivers.— 
Opinion of the Minnesota Attorney General, 
523-F, May 18, 1949. 


School District’s Liability—Manual Train- 
ing Class Injuries ——Two pupils were severely 
burned when an explosion of alcohol occurred 
in a manual training class. The alcohol came 
in a manufacturer’s can with a small open- 
ing, and the boys were using the alcohol 
for the purpose of bringing out the grain 
in some wood, Thirty seconds before the 
explosion occurred, the instructor was 
standing by and talking to the boys. He 
then walked to the other end of the room 
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when the casualty occurred. The Attorney 
General advised that under existing law 
there was no liability on the part of the 
school district, the school board or its 
members. Should a claim be asserted against 
the manual training teacher, it would be 
his personal responsibility to defend it. 
Furthermore, the school district may not, 
under existing law, pay any bills for doc- 
tor’s services or hospital expenses. The 


problem presents a question which might 
properly be given consideration by the leg- 
islature.—Opinion of the Minnesota Attor- 
ney General, No. 844-F-3, April 20, 1949. 


EBRASKA—Fire Insurance Proceeds 

—Old Age Assistance Lien.—The resi- 
dence of a recipient of old age assistance 
was destroyed by fire, and the recipient 
died as a result of the fire. Did the lien for 
assistance attach to the proceeds of a fire 
policy on the residence, and if so, did the 
lien have precedence over claims for 
medical services and funeral expenses filed 
against the estate of the deceased recipient? 
The Attorney General replied that in the 
absence of an agreement between the re- 
cipient and the county, the county’s lien 
for assistance paid to the recipient does not 
attach to the insurance money paid to the 
estate of the recipient for the destruction 
of the building by fire. A policy of fire in- 
surance is a personal contract between the 
insurer and the insured and is not a contract 
which in any sense runs with the property. 
Hence, the doctrine of equitable subroga- 
tion or equitable conversion does not apply. 
The county, therefore, has no lien on the 
insurance moneys, but must file its claim 
against the estate as a common creditor 
subject to the preferred claims for funeral 
expenses and last illness.—Opinion of the 
Nebraska Attorney General, filed May 27, 1949. 


KLAHOMA—Butane Gas Handling— 

Insurance Requirements.—The question 
arose whether farmers, hauling tractor fuel 
from the dealer’s storage tanks out to their 
farms on two wheel trailers attached to 
pick-up truck or their car, came under the 
insurance clause for handling and hauling 
butane gas on the highways of Oklahoma. 
Section 3, Chapter 8, Title 52, Oklahoma 
Session Laws 1947, requires all retailers, 
distributors, handlers and dispensers of 
liquefied petroleum gas in Oklahoma to 
carry liability, property damage and public 
liability insurance with a limit of $20,000 
for bodily injury and $10,000 for property 
damage. The Attorney General ruled that 
farmers hauling gas from dealers’ tanks to 
their own farms could not be classified as 
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retailers, distributors or dispensers. The 
term “handlers”, if used alone, might be 
considered to include such hauling, but ap- 
pearing immediately after the terms “re- 
tailers and distributors” and immediately 
before the term “dispensers”, refers to per- 
sons who are engaged in the business of 
handling such gas and does not include 
persons who merely transport their own gas 
for their own use.—Opinion of the Okla- 
homa Attorney General, May 14, 1949. 


EW YORK—Television Service Con- 

tracts May Violate State Insurance 
Law.—Superintendent Dineen requested the 
opiion of the Attorney General as to whether 
television service contracts entered into by 
manufacturers, dealers or independent sery- 
ice organizations constituted insurance and 
as such were in violation of the New York 
insurance law. He also requested an opinion 
as to whether there was any difference in 
new and renewal contracts. After consult- 
ing the statutory definition of an insurance 
contract, and related court decisions, it was 
the opinion of the Attorney General that an 
obligation assumed by:the maker or seller 
of a television set at the time of sale to keep 
it in working order, and to replace defective 
parts for a given time, was merely a war- 
ranty. This was so despite the fact that 
consideration was given in addition to the 
sale price. He declared, however, that re- 
newals of such an agreement, or even agree- 
ments by independent service organizations, 
constituted an assumption of a fortuitous 
risk and, as such, were insurance contracts 
within the meaning of the insurance law.— 
Opinion of the New York Attorney General, 
July 1, 1949. 


rMEXAS — Mutual Reinsurance Agree- 

ment.—The chairman of the Board of 
Insurance Commissioners asked for an opin- 
ion of the Attorney General regarding the 
authority of a stock fire and casualty in- 
surance company and a county mutual in- 
surance company to enter into a mutual 
reinsurance agreement. 

The Attorney General answered as fol- 
lows: 

“A stock fire and casualty insurance com- 
pany and a county mutual insurance com- 
pany are not prohibited by statute from 
entering into a mutual reinsurance agree- 
ment. Arts. 4919, 4932, 4860-20, V. C. S.; 46 
CF. os eee 

“A county mutual insurance company may 
reinsure such risks of a stock fire and cas- 
ualty insurance company as the county 
mutual insurance company is authorized 
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by statute to insure as a direct insurer. 


Art. 4860a-20, V. C. §. 

“Under the established practice of the 
Board of Insurance Commissioners, the un- 
earned premium reserves required by statute 
must be maintained by the reinsuring com- 
pany or by the reinsured company or in the 
aggregate between them. 

“A stock fire and casualty insurance com- 
pany is not required by statute to maintain 
a reserve equal to a ‘policyholders’ con- 
tingent assessment liability as a member of 
a county mutual insurance company by 
reason of being reinsured by ihe county 
mutual insurance company under a reciprocal 
reinsurance agreement. Art. 4860a-20, V. C. S.; 
Cunningham v. Republic Ins. Co., 127 Tex. 
499,94 S. W. 2d 140.’—Opinion of the Texas 
Attorney General, No. V-863, July 27, 1949. 


\ TEST VIRGINIA—Group Insurance 
—Qualification to Do Business.—The 
Amalgamated Life Insurance Company, 
Inc., a nonprofit organization, is incorpo- 
rated under the laws of the State of New 
York and writes insurance on applications 
of the Amalgamated Insurance Trust Fund, 
also a nonprofit New York corporation. 
The Trust Fund corporation receives its 
funds from employers in the business of 
manufacturing clothing whose employees 
are members of the Amalgamated Clothing 
Workers of America. The policies issued 
by the insurance company on application 
of the trust fund are applied for and issued 
as group policies in the State of New York 
and cover employees residing in several 
states, including West Virginia. The insur- 
ance company contended that it did not do 
any business outside of the State of New 
York and did not need to qualify to do busi- 
Ness in any outside state in which em- 
ployees reside who are insured under the 
group contract. They are willing to appoint 
an agent upon whom process may be served 
in West Virginia and are willing to allocate 
the proper charge of premium taxes on in- 
surance written covering employees who 
are residents of the State of West Virginia. 
The Attorney General pointed out that in 
a group policy the contract is the master 
policy. Since the corporation does not 
enter into any insurance contracts in West 
Virginia, it need not qualify to do business 
in the state—Opinion of the West Virginia 
Attorney General, May 27, 1949. 


Examination for Agents’ Licenses.—The 
Insurance Commissioner proposed the ques- 
tion: May the Insurance Commissioner pre- 
Scribe an examination to be taken by all 
applicants for an insurance agent’s license? 


Attorneys General 


The Attorney General answered: 

“Since the Insurance Commissioner is 
vested with the statutory authority to de- 
termine the competency of any applicant, 
it must necessarily follow that he has all 
the necessary powers with which to deter- 
mine such competency. It would seem that 
the most direct and efficacious method by 
which the competency of any applicant could 
be determined would be by subjecting said 
applicant to an examination. . . . As 
our Court stated in [Swearingen v. Bond, 96 
W. Va. 193, 122 S. E. 539], ‘The commis- 
sioner, representing the state and the public 
with which the insurance companies and 
their agents deal, is concerned to ascertain 
whether the selected agent is trustworthy 
and competent in carrying out and obeying 
the provisions of the insurance laws which 
it is his duty to see are faithfully adminis- 
tered for the welfare of the public.’ 

“We summarize by stating that, in our 
opinion, the Insurance Commissioner may 
require that an examination be taken by all 
applicants for an insurance agent’s license, 
under the provisions of the insurance laws 
of this State.”—Opinion of the West Virginia 
Attorney General, July 18, 1949. 


| YOMING—Taxation of Fire Insur- 

ance Premiums— Yellowstone Park 
Risks.—Under the provisions of Section 
32-2301, Wyoming Compiled Statutes, 1945, 
every domestic, foreign or alien company 
authorized to do an insurance business in 
Wyoming must pay an annual state tax for 
the privilege of doing an insurance business 
in the state, equal to two and one-half per 
cent on the gross amount of premiums 
received during the preceding calendar year 
on contracts covering risks within the state. 
The question before the Attorney General 
was whether companies were required to 
pay a tax on premiums received for business 
written in Yellowstone National Park. He 
replied that the statute imposed an occupa- 
tion tax, not an excise tax—a tax upon the 
privilege of doing business within the State 
of Wyoming. The sole penalty for failure 
to pay the tax is that the offending com- 
pany is prohibited from doing business in 
the State of Wyoming. The statute does 
not give the state the right to go into the 
park and enforce collection of the tax. 
The Attorney General further ruled that the 
phrase “within the state” includes all areas 
within the territorial limits of the state 
and not just those areas that are not 
subject to some degree of federal control 
or jurisdiction —Opinion of the Wyoming 
Attorney General, June 13, 1949. 
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stances on the premises, and the specific 
coverage of fire caused by riot, have been 
dropped. (S. B. 1282, approved May 27, 
1949). California has also provided 
that if a fraternal association has issued 
an insurance policy against fire, it may 
endorse the policy to extend coverage to 
loss or damage caused by windstorm, cy- 
clone, tornado and hail, explosion, riot, 
riot attending a strike, aircraft, vehicles 
and smoke, and waiver of the fallen build- 
ing clause. “Explosion” does not include 
explosion of any boiler, heater or other 
fired pressure vessel, caused by pressure of 
contents; any unfired pres- 
sure vessel or of piping caused by pressure 
of contents or vacuum; or of any engine, 
turbine, compressor, pump or wheel, of any 
electrical apparatus, or any other machine 
having moving rotating parts. This 
definition of “explosion” does not exclude 
loss or damage by fire only where fire 
ensues. (A. B. 1421, approved May 23, 
1949). . . . Whether or not a condition is 
included in a fire insurance policy issued 
in Wisconsin to the effect that unless pro- 
vided by agreement in writing the insurer 
shall not be liable for loss occurring while 
the insured has other insurance, whether 
valid or not, such additional insurance shall 
not operate to relieve the insurer from 
liability for loss. Subject to all other 
terms and conditions of its policy, each 
insurer shall be liable for its proportionate 


(A. B. 485, ap- 


explosion of 


or 


loss. 


share of any such 
proved June 8, 1949). 


Group insurance Group insurance 
policies may be issued in Florida only in 
conformance with standard provisions. 
However, it is not a violation of the Unfair 
Trade Practices Act for these policies to be 
issued at rates less than those for individ- 
(H. B. 436, approved May 
30, 1949) Wisconsin has revised its 
insurance law relating to standard 


(A. B, 694, approved July 9, 1949). 


ual premiums. 


group 
provisions 


Hit and run accidents Massachu- 
setts has provided that notwithstanding 
any provisions of the law relating to limi- 
tations of actions, where the owner or 
operator of a motor vehicle fails to make 
himself known at the time of the accident, 
a tort action for bodily injury, death or 
property damage against the owner or op- 
may be com- 


erator of a motor vehicle 
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menced within ninety days after the plain- 
tiff learns of the identity of the defendant, 
provided that written notice of the time, 
place, and facts of the accident be given 
by the person injured or by someone in his 
behalf to the police and to the registrar of 
motor vehicles within thirty days after the 
accident. However, no action may be 
brought after the expiration of three years 
from the date on which’ the accident oc- 
curred. (S. B. 735, approved July 11, 1949), 


Homicide Connecticut has _ in- 
creased the penalty for negligent operation 
of a motor vehicle, resulting in the loss of 
human life, to a fine of $500 and imprison- 
ment of not more than six months, or 
both. (H. B. 1682, approved June 9, 1949), 


Hospital insurance After January 
1, 1950, no policy applicable to individual 
and/or family expense coverage shall be 
issued or delivered in Michigan unless it 
contains provisions at least as favorable to 
the policyholder as the following: (a) After 
two years from the date of issuance of the 
policy, no misstatements, except fraudulent 
misstatements, made by the applicant in 
the application for such policy shall be 
used to void the policy or to deny a claim 
for loss incurred or disability commencing 
after the expiration of the two-year period; 
(b) no claim for loss incurred or disability 
commencing after two years from the date 
of issuance of the policy shall be reduced 
or denied on the: ground that a named 
condition or disease not specifically ex- 
cluded from the coverage had existed prior 
to the effective date of coverage of the 
policy. (H. B. 267, approved May 1/7, 
1949), Any person, firm or corpora- 
tion in Oregon, or his, their or its insurance 
carrier, after receipt of a certified copy of 
a notice of a hospital lien, making payment 
to an injured person or his personal repre- 
sentatives as compensation for an injury 
sustained, without payment to the hospital 
for the reasonable value of hospitalization 
rendered, shall remain liable for that amount 
to the hospital. The lien may be 
closed by a suit in the district or circuit 
conrt. (S. B. 294, approved May 9, 1949). 


When it 
South Carolina Insurance 


fore- 


Insurance Commissioner 


appears to the 


Commissioner that any company or agent 


has violated any of the laws relating to 
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insurance, he may, after ten days’ notice 
in writing to any company or agent, order 
a hearing and may suspend or revoke the 
authority of the company or agent to do 
business. (S. B. 136, approved June 18, 1949). 


Motor vehicles Any person operat- 
ing a motor vehicle in New Hampshire, 
knowing that injury has been caused by 
him to a person or to his property, is 
required to stop, return to the scene of 
the accident, and give to the person or 
the owner of the property injured his name 
and address, the number of his driver’s 
license and vehicle, and the name and 
address of each occupant. An amendment 
provides that voluntary intoxication shall 
not constitute a defense in the matter of 
knowledge under the provisions of this 
statute. (S. B. 101, approved June 15, 
1949). Oklahoma has enacted a law 
regulating the issuance, denial, cancella- 
tion, suspension and revocation of opera- 
tor’s and chauffeur’s licenses, and providing 
for appeals from the orders of the Com- 
missioner of Public Safety except where 
such orders are mandatory. (H. B. 328, 


approved June 6, 1949). 


Municipality’s liability Pennsyl- 
vania has authorized councils of cities of 
the second class A to purchase contracts 
of liability insurance protecting them from 
liability arising out of the ownership or 
control of any property to which it has 
title in fee or through a city treasurer’s 
sale on delinquent taxes. (H. B. 556, ap- 
proved May 20, 1949). Any person 
suffering injuries, property damage or death 
by reason of the negligent operation of a 
motor vehicle under the control. of any 
South Carolina municipal corporation or 
county, may recover damages not to ex- 
ceed $4,000, provided there has been no 
contributory negligence on plaintiff’s part. 
(H. B. 1312, approved May 26, 1949). 


Nonresident motorists Texas has 
provided a means of serving civil process 
upon their agents, servants 
or employees, in any civil action growing 


nonresidents, 


out of any accident or collision in which 
the nonresidents may be involved while 
operating a motor vehicle or motorcycle 
in Texas. (H. B. 673, approved May 27, 1949). 


Old age assistance Ownership of 
a group life insurance policy, for which 
the weekly premium does not exceed fifty 
cents per week, or of a policy having a 
total cash surrender value of $1,000 or less, 


State Legislation 


does not disqualify a Massachusetts ap- 
plicant from receiving old age assistance. 
If the amount of the cash surrender value 
exceeds $1,000, the applicant will not be 
disqualified if he assigns the amount in 
excess of $1,000 to the town. (H. B. 1415, 
approved July 1, 1949). 


Rate regulation California has 
provided that a petition for review of a 
finding or determination that a rate is 
excessive may be filed at any time before 
the effective date thereof. (S. B. 861, 
approved May 7, 1949). 


Reciprocal insurance Under a 
Wisconsin law, any reciprocal insurer may 
assume as a reinsurer the whole or any 
part of the liability of any other company 
or reciprocal upon such risks as it may 
insure directly and for which it is authorized 
to engage by the terms of its subscribers 
agreement, provided such reciprocal insurer 
has an accumulated net surplus, exclusive 
of surplus notes, equal to the sum of fifty- 
nine per cent of the capital and surplus 
required of a stock company to begin to 
transact the same kind of business. (A. B. 
124, approved May 13, 1949). 


Records Every insurance company, 
fraternal benefit society, reciprocal exchange 
or inter-insurer organized under the laws 
of Michigan must keep all of its books, 
records and files at or under the control 
of its home office, or principal place of 
doing business in Michigan, and must keep 
all of its securities, notes, mortgages or 
other evidences of indebtedness representing 
investment of its funds at its home office, 
principal place of doing business in Michi- 
gan, or at any principal place of doing 
business outside Michigan. Evidences of 
indebtedness may be placed for safekeeping 
in any national bank, state bank or trust 
company. Any statutory deposit required 
by any state or foreign country, any de- 
livery and pledge or assignment of its notes, 
mortgages or other securities as security 
for money borrowed by it or required in 
the regular course of its business by the 
laws of any state or foreign country, is 
exempt from the requirement. (S. B. 268, 
approved May 27, 1949). 


Reserves 
insurance 


A Pennsylvania mutual 
company, than a mutual 
life company, must maintain unearned pre- 
mium and other reserves separately for 
each kind of insurance upon the same basis 
as that required of domestic stock insur- 
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ance companies transacting the same kind 
of insurance, except that the Insurance 
Commissioner, by written order, may fix 
a different basis of reserve for losses and 
claim in workmen’s compensation insur- 
ance. Any reserve for losses or claims 
based upon the premium income are to be 
computed upon the net premium income 
after deducting any so-called dividend or 
premium returned or credited to the mem- 
ber. The provisions relating to unearned 
premium reserve do not apply to policies 
issued by a domestic mutual fire company, 
which set forth therein or in the promis- 
sory note attached thereto a limited or 
unlimited liability to assessment. (S. B. 
642, approved May 11, 1949). ...A 
Wisconsin law provides that the unearned 
premium or reinsurance reserve for every 
insurance company when no other statu- 
tory provision is made therefor, shall be 
computed by setting up fifty per cent or 
the monthly pro rata portion of the premi- 
ums in force on unexpired risks running 
one year or less, and the annual pro rata 
or the monthly pro rata portion of all 
premiums in force on unexpired risks run- 
ning more than one year. Where risks are 
written for more than one year and the 
premium is paid on an annual basis, the 
reserve is computed at fifty per tent or the 
monthly pro rata portion of the premium 
received each year. A company may adopt 
either the fifty per cent or the monthly 
pro rata basis for risks running one year or 
less, and either the annual pro rata or the 
monthly pro rata basis for risks running 
for more than one year, provided that the 
basis used shall not be changed without 
the prior approval of the Commissioner. 
(S. B. 535, approved June 27, 1949), 


School busses .. Wisconsin has 
amended its law relating to use of school 
busses and liability insurance to provide 
that no motor vehicle shall be used as a 
school bus unless a policy of automobile 
bodily injury and property damage liability 
insurance, issued by an insurer authorized 
to transact business in Wisconsin, is main- 
tained thereon. The statute fixes the limits 
of liability and provides that coverage shall 
apply to transportation in connection with 
any extracurricular school activity not to 
exceed fifty miles beyond the boundaries of 
the state. (S. B. 457, approved June 18, 1949). 


Surplus line insurance Before any 
insurance may be procured in an unlicensed 
company, a Wisconsin agent must file an 


602 


affidavit with the Insurance Commissioner 
that he is unable, after diligent effort, to 
procure from any licensed insurer the full 
amount of insurance required to protect 
the insured’s interest. The agent procuring 
policies in any unlicensed company must 
keep a separate account, open at all times 
to the Commissioner’s inspection, showing 
the company’s name, the amount and kind 
of insurance, the gross premiums, the return 
premiums on cancellations, and the effective 
date and term of the policy. Before March 
1 in each year, the agent must make a 
report to the Commissioner for the preceding 
calendar year on a form prescribed by him 
of these facts. In addition, he must execute 
a bond in the sum of $1,000, conditioned 
that he will comply with all the require- 
ments of the statute. (S. B. 371, approved 
July 7, 1949). 


Taxation Any company not licensed 
to do business in Wisconsin which trans- 
acts an insurance business in the state must 
pay to the Insurance Commissioner before 
March 1 next succeeding, a tax of three 
per cent on the amount of gross premiums 
received for direct insurance, less return 
premiums and cancellations on direct in- 
surance on risks in the state. This tax is 
in lieu of all taxes and fire department 
dues. In default by any company in pay- 
ment of the tax, the insured must pay the 
tax. Every person paying more than $100 
premiums to any one such company in any 
year is required to make a report thereof 
to the Insurance Commissioner _ before 
March 1. Penalty for failure to pay the 
tax by the deadline is an increase in the tax 
of twenty-five per cent and an additional 
penalty computed at the rate of one per 
cent per month from the date the payment 
was due to the date paid. (S. B. 371, 
approved July 7, 1949). 


Taxicabs South Carolina has 
amended its law requiring compulsory lia- 
bility insurance to be carried by owners of 
taxicabs to eliminate the requirement that 
the policy provide that an insured be liable 
for any claim up to and including $50 
(H. B. 1771, approved June 6, 1949). 


Title insurance If from an examina- 
tion the Alabama Superintendent of Insur- 
ance finds that any corporation engaged in 
the business of issuing guaranties of title 
to land is preparing or drawing or pro- 
curing or assisting in the drawing or pre 
paration of deeds, conveyances, mortgages 
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or any paper, document or instrument affect- 
ing or relating to secular rights, unless 
such corporation has a proprietary interest 
in the property, or finds that the corpo- 
ration is engaging in any unauthorized 
practice of law, the Superintendent of In- 
surance must certify his findings to the 
Attorney General, who must bring an action 
to permanently enjoin such acts. For 
violation of the provisions of such an in- 
junction, the Attorney General must bring 
suit to revoke the charter of the corporation. 
(H. B. 411, approved June 30, 1949). 


Unclaimed property The holder of 
unclaimed personal property for a period of 
two years or more may deliver the prop- 
erty, together with the increment thereon, 
to the State Board of Escheats of the 
State of Michigan, together with a report, 
in duplicate, enumerating the name and 
latt known address of the owner. All 
property delivered to the Board, other 
than cash, may be sold by it either at 
public or private sale as it deems to be to 
the best interests of the state or of the 
persons entitled to redemption. (S. B. 288, 
approved May 3, 1949), 


Wind, hail and tornado insurance 

The Texas Senate, by resolution, has ex- 
pressed its wish that the Board of Insurance 
Commissioners rescind its order making 
mandatory the deductible clause on wind, 
hail and tornado insurance. (S. R. 210, 
adopted June 27, 1949). 


Wrongful death New Hampshire 
has increased the maximum recovery for 
damages under its death statute from $7000 
to $7500. Where the decedent has a sur- 


viving widow, widower, minor children or 
dependent father or mother, damages re- 
coverable have been increased from $10,000 
to $15,000. (S. B. 112, approved June 16, 
1949) Rhode Island has fixed 
minimum damages recoverable for death 
by wrongful act at $2500. (H. B. 633, 
approved May 12, 1949). . . . In Wisconsin, 
an action for wrongful death may be brought 
by the personal representative of the de- 
ceased or by the person to whom the amount 
to be recovered belongs. The amount re- 
covered belongs to the spouse of the de- 
ceased ; if no spouse survives, to the deceased’s 
lineal heirs; if no lineal heirs survive, to 
the deceased’s brothers and sisters. If any 
such relative dies before judgment in the 
action, the relative next in order is en- 
titled to recover. A surviving nonresident 
alien wife and minor children are entitled 
to the benefits. Judgment for damages for 
pecuniary injury from wrongful death may 
not exceed $12,500. Additional damages 
not to exceed $2,500 for the loss of society 
and companionship may be awarded to 
spouse or parents of the deceased. If 
the personal representative brings the action 
he may also recover funeral expenses; if a 
relative brings the action, he may recover 
funeral expenses on behalf of himself or of 
any relative who has paid or assumed lia- 
bility for such expenses. Where the wrong- 
ful death of a person creates a cause of 
action in favor of the decedent’s estate 
and also a cause of action in favor of a 
spouse or relatives, such spouse or relatives 
may waive and satisfy the estate’s cause 
of action in connection with or as part of 
a settlement and discharge of the cause of 
action of the spouse or relatives. (S. B. 
471, approved July 7, 1949). 


TRY THIS ON THE NEXT PICKET LINE 


“In the event of riotous or tumultuous assembly, it was the duty 
at common law of the nearest magistrate to go to the scene of the 
riot and make his proclamation by ‘reading the Riot Act’, and com- 
manding the rioters to disperse upon threat of condign punishment, 
sometimes capital, imposed by the law for failure to obey this command. 
(4 Blackstone 142.)”—Annala et Ux. v. McLeod et al., 17 CCH NEctt- 
GENCE Cases 100 (Mont., 1949). 


—— 


State Legislation 
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omnibus clause fastens upon the insurer 
when the automobile is driven with the per- 
mission of the owner. This liability has no 
foundation in common law and does not 
rely upon the doctrine of respondeat superior. 
In fact, it seeks to impose a liability in a 
situation where there is no agency relation- 
ship. 

(2) Other statutes require that the omni- 
bus clause give the permittee at least as 
much protection as it does the named in- 
sured. While the statutes are substantially 
similar in most states, the exceptions that 
are made to the applicability of the clause 
vary from state to state. 

The reason for the exceptions which 
have been made a part of the omnibus 
clause in the standard automobile policy 
is that the companies have felt that cover- 
age of such an exposure would have entitled 
them to more premium than they were 
charging. Generally speaking, the excep- 
tions that have been placed in the laws of 
various states have now been inserted in the 
policy. Little difficulty arises, if any, when 
there is a conflict between the exceptions 
enumerated in the statute and those set 
forth in the policy involved, for the prin- 
cipal consideration of the laws of various 
states is that the permittee have the same 
protection as is afforded the named insured. 
Recently, Virginia resolved the conflict in a 
very rational way. 

In Virginia the use of the omnibus clause 
is mandatory,.and there is no stated ex- 
ception in the statute. When the owner of 
an automobile ran out of gasoline near a 
service station, he requested one of the at- 
tendants to bring his car into the station to 
fill it up. In the course of so doing, the 
employee ran over a pedestrian. The car 
owner’s insurance policy contained an om- 
nibus clause that excepted the coverage to 
employees of a service Station. The court 
held that the insurer of the service station 
was liable rather than that of the car owner. 
It stated that while the statute required 
automobile policies to contain an omnibus 
clause under which permissive users had 
the same protection as named insureds, there 
was no requirement in the law that insur- 
ance be carried in the first place. It went on 
to say that there was nothing unreasonable 
about the presence of such an exclusion in 
the omnibus clause.™ 


2+ Lumbermen’s Mutual Casualty Company v. 
Indemnity Insurance Company of North Amer- 
ica, 27 CCH Automobile Cases 263 (Va., 1947). 
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Wisconsin also requires, by statute, an 
omnibus clause affording permissive users 
the same protection as named insureds. The 
statute excepts the employees of service 
stations, parking lots and garages. While 
basically the statute requires 
users to have the same protection as named 
insureds, in practice it hasn’t worked out 
that way. A series of cases, all with voluble 
dissents, show a marked variance in judicial 
philosophy. In 1944, a case came before the 
Wisconsin Supreme Court wherein the 
named insured was injured while the car 
was being driven by one of his employees 
with his permission. The omnibus clause 
read: “The insurance with respect to any 
person or organization other than the named 
insured does not apply to injury or death 
of any person who is a named insured.” 
The court, taking a very literal interpreta- 
tion of the exclusion, said that because it in 
effect gave a permissive user less protection 
than the named insured, it was void.” Sub- 
sequently, another case involving injury 
to a named insured when a permittee was 
driving, denied recovery to the named in- 
sured because a general exclusion clause 
denied protection for injury to the named 
insured, This time the court said that it 
made no difference where the exclusion 
clause was, it was valid so long as the per- 
missive user received as much protection 
as the named insured. In reality the user 
did, because the named insured cannot bring 
a claim against himself. 


perniissive 


In the third case,” where there was both 
a general exclusion clause denying an em- 
ployee redress where the injury or death 
was caused by a co-employee and there was 
an exclusion clause in the omnibus clause 
to the same effect, the court enforced the 
general exciusion clause, relying on the pre- 
vious case for its authority and saying that 
it was quite obvious that the legislature 
had not intended to circumscribe the gen- 
eral exclusions in the same manner in which 
it did the exclusions of the omnibus clause. 
The net result of this last holding is, of 
course, the obviating of any reference what- 
soever to the fact that the permissive user 


is entitled to the same amount of protection 


2% Schenke v. State Farm’ Mutual Automobile 
Insurance Company of Bloomington, Illinois, et 
al., supra, footnote 3. 

* Frye v. Theige et al., 30 CCH Automobile 
Cases 702 (Wis., 1948). 

27 Ainsworth et al. v. Berg et al., 31 CCH Au- 
tomobile Cases 146 (Wis., 1949). 
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as the named insured. In other words, 
whatever invalidity may attach itself to an 
exclusion clause under the omnibus part 

§ the policy does not carry over to the gen- 
eral exclusion clause. 

In those states where there is no statu- 
tory authority for the existence of an omni- 
bus clause, and consequently no exclusions, 
such exclusions as appear in the policy are 
interpreted literally on the theory that the 
parties are free to bargain concerning the 
recent Louisiana 
case, for example, involved an owner-in- 
sured’s request that his car be placed in a 
garage overnight. The garage attendant had 


terms of the contract. A 


un accident on the way to the garage. The 
court said that the omnibus clause exclu- 
sion relating to employees of de- 
prived the employee of any protection under 


garages 


the policy.** The same clause was held non- 
erative, however, in a case where a serv- 
ice station had no repair facilities and the 
insured asked an employee to repair his 
car, which he did at his own home that 
night.” But where the repair work was done 
*Nyman v. Monteleone-Iberville Garage, Inc. 
et al., 26 CCH Automobile Cases 1057 (La., 1947). 
* Pallasch, ete. v. United States Fidelity & 
Guaranty Company, 25 CCH Automobile Cases 
862 (Tll., 1946). 


tight in line with the business of the garage 
and the car was being driven with the 
owner’s permission at the time of the acci- 
dent, the exclusion was operative.” It has 
been held, however, that where the facts 
indicate that the employee of the garage is 
acting as the servant of the policyholder, 
rather than as the employee of the garage, 
the exclusion clause does not operate.” 

A recent Michigan case™ involved a car 
owner who desired to transport his car 
across Lake Michigan by the Milwaukee 
Clipper. He turned the car over to dock em- 
ployees to place it on the ship in accord- 
ance with well-established practice. The car 
was left half-way up the ramp; it rolled 
backwards and injured a party. The court 
applied the omnibus clause to the situation. 
The court tossed aside the argument that 
the boat company was running a parking 
lot because cars were placed in a lot pre- 
paratory to being placed on the ship and 
that, therefore, the exclusion in the omnibus 
clause applied. ' 


% Clostio v, Sinclair Refining Company et al., 
30 CCH Automobile Cases 5 (La., 1948). 

3 Indemnity Insurance Company of North 
America v. Cannon, Jr., 27 CCH Automobile 
Cases 376 (N. H., 1947). 

% West Michigan Dock & Market Corporation 
et al. v. St. Paul-Mercury Indemnity Company, 
30 CCH Automobile Cases 1108 (Mich., 1949). 








PROPOSED BILL TO LICENSE DIRECT SELLERS 
On June 30, 1949, at Seattle, Washington, Mr. T. G. Scanlon, 
Vice-President of Old American Insurance Company, presented to 
the Laws and Legislation Committee of the National Association of 


ot bring 


vas both 
an em- 
or death 
ere was 


Insurance Commissioners a proposed bill for limited licensing of 


a nonresident direct selling insurers. Section 2 of the bill provides 
the pre- for the issuance of a limited license and requires a full disclosure 
oe of the insurers’ structure, financial condition, legal existence and cur- 
ne mets rent standing in the domiciliary state. A power of attorney to accept 
n _ service of process must be filed. Policy forms must be approved by 
5 Clause. 


the domiciliary state. The proposed bill would require this insurer 
to pay a fixed-sum admittance fee and an annual tax on gross pre- 
miums collected from residents of the foreign state. 
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The bill was referred to a subcommittee consisting of Insurance 
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Commissioners of California, Arkansas and Missouri. 
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party at interest is, the same as they may 
know who is putting up the security for 
costs or who is paying the expenses of a 
witness? To invest the fact of the defend- 
ant’s insurance with the sanctimonious cam- 
ouflage of a manufactured reverence is, to 
my mind, the superlative quintessence of 
judicial ineptitude.’ 

“I think (under the ‘no action’ clause of 
almost every indemnity policy, which pro- 
vides in effect that the defense counsel shall 
appear as the assured’s personal attorney, 
and which provides further that, in the ab- 
sence of a statute such as that of Louisiana 
providing for direct action, no action shall 
be brought in any court against the insur- 
ance company until after a judgment by a 
court of last resort against the assured) that 
the instruction authorized by the higher 
courts of California in Brown v. Yocum, 298 
Pac. 845, is a true instruction: 

“Tn your examination for the purpose of 
determining your fitness to act as jurors in 
this case, you were questioned concerning 
your interest in any casualty insurance com- 
pany. This was merely for the purpose of 
determining your frame of mind. 

““T instruct you that this is a case be- 
tween Viola May Brown, on the one hand, 
and W. A. Yocum, on the other. No insur- 
ance company is a party to or interested in 
this action.’ 

“Tt is a true instruction because, until a 
judgment by a court of last resort is obtained 
against an assured, and it cannot be obtained 
until the case reaches the higher courts, the 
insurance company is, in truth and in fact, 
not ‘interested’ in the defense of the case. 

“T believe I express the opposition of most 
courts to the statement that: 

“*The practice of hiding the insurance 
carrier in lawsuits has come almost to the 
absurd point in certain jurisdictions.’ ” 

[Many states permit direct actions where 
public carriers are concerned. Two states, 
Louisiana and Wisconsin, permit them by 
any insured, Mr. Lassiter, who wrote the 
article in the June issue, is a resident of 
Louisiana. The subject is an important 
one, and we have scheduled another article 
on direct actions for the next issue.—Ed.] 


Other Correspondence Received 
Sir: 

In the July issue of THE INSURANCE 
LAw JOURNAL, you discuss the supplement- 
ary payment provisions of the standard auto- 
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mobile policy. Subparagraph d_ has for 
some time caused me considerable concern 
by reason of the possible effect of a payment 
as therein authorized upon the ultimate de- 
termination of the issue of liability of the 
insured. 

The pertinent provision is worded as 
follows: “d. pay expenses incurred by the 
insured for such immediate medical and sur- 
gical relief to others as shall be imperative 
at the time of the accident.” 

It is at once apparent that the relief au- 
thorized will be provided to either the 
operator of the other vehicle or passengers 
in one or both of the vehicles involved in 
an accident, 

The question immediately occurs as to 
whether such a payment constitutes an “in- 
dependent and voluntary offer to pay” and, 
therefore, an indirect admission of liability. 

Under the strain of a very recent acci- 
dent, the payment and the offer will be made 
by a layman who would not be familiar with 
the possible effect of his statements or would 
very likely overlook the same in the excite- 
ment of the occasion if he did understand 
the rule hereinafter discussed. 

We have three cases in the Vermont re- 
ports which clearly indicate that this policy 
provision presents the opportunity for a 
claim of an admission of liability. At the 
same time the rule laid down in the Vermont 
cases seems to be of universal application, so 
that the danger from this provision would 
affect other jurisdictions. 

In Thayer v. Glynn, 93 Vt. 257, decided 
in 1919, the action was brought to recover 
for injuries arising out of a collision between 
an automobile and a team. One of the issues 
before the court is stated as follows: 


“1. There was no error in the refusal of 
the court to strike out that part of the con- 
versation which took place between the 
plaintiff and defendant at the time of the 
accident, which included a statement by the 
latter that he would settle the damages. So 
far as the plaintiff's testimony to this effect 
is concerned, it is enough to say that the evi- 
dence came in without objection and without 
any attempt to stop the witness. In these 
circumstances, the motion to strike out was 
addressed to the court’s discretion; and, the 
contrary not appearing, it will here be taken 
that the ruling was made as a matter of discre- 
tion. Slack v. Bragg, 83 Vt. 404, 76 Atl. 148.” 

The court held that as to another witness 
the objection was properly made, but the 
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testimony was admissible upon the following 
ground: 

“But, when the witness Willard testified 
as above, objection wags made and an excep- 
tion saved, The objection was based upon 
the claim that the defendant’s statement was 
an offer of compromise, an overture of paci- 
fication, and therefore was privileged and 
inadmissible. But this could not be so for 
the simple reason that it was not a part of 
any treaty for compromise or settlement; 
no such treaty was then pending of which 
it could be a part. It was an independent 
and voluntary offer to pay, and an indirect 
admission of liability. As such, it was ad- 
missible. Clapp v. Foster, 34 Vt. 580; Moore 
v. Hill, 62 Vt. 424, 19 Atl. 997; Bassett v. 
Shares, 63 Conn. 39, 27 Atl. 421; Teasley v. 
Bradley, 110 Ga. 497, 35 S. E. 782, 78 Am. St. 
Rep. 113; Alexander v. Smith, 180 Ala. 541, 61 
So. 68; Langdon v. Ahrends, 166 Ia. 636, 147 
N. W. 940.” 

While it is true that in the above case the 
alleged statement was that the defendant 
“would settle the damages,’ whereas the 
policy provision here under consideration 
provides for relief as to only a part of the 
damages, I am of the opinion that the above 
rule would be applied and, in any event, 
such an offer carries with it possible implica- 
tions which are at once apparent to any 
practitioner who has engaged in the defense 
of automobile tort claims. 

However, in Turgeon v. Baker, 105 Vt. 61, 
decided in 1932, we come a little closer to the 
point being made in this communication. 
There, the factual situation and ruling are 
contained in the following quotation from 
the opinion: 


“The only exceptions relied upon in this 
Court are those saved to the exclusion of 
certain offers of evidence: (1) The plaintiff 
offered to show that on the day of the acci- 
dent, at the hospital to which the boy had 
been taken, the defendant said to the plain- 
tiff that he didn’t see the boy and that he 
would see that the bills were paid. So much 
of this as related to seeing the boy was ad- 
mitted; but so much as related to paying 
the bills was excluded. (2) The plaintiff 
also offered to show that on the next day 
after the accident he went to the defendant 
and asked him what he was going to do 
about the matter, and the defendant replied 
that he wanted the boy to have the best of 
care, and he, the defendant, would pay for 
it. This offer was admitted, and the plain- 
tiff testified to the facts therein embodied. 
(3) The plaintiff further offered to show 
that two weeks later, the plaintiff met the 
defendant, and the latter told him that his 
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lawyers had forbidden him from seeing the 
boy or talking with the plaintiff, but that 
that would make no difference with him, the 
defendant, and that he told the plaintiff to 
see that the boy had the best of care, and 
he, the defendant, would pay for it. This 
offer was excluded. The entire statement 
embodied in the first offer was admissible. 
It was an independent and voluntary offer 
to pay, and an implied admission of liability. 
Thayer v. Glynn, 93 Vt. 257, 259, 106 Atl. 
834. It is true that there is a well-defined 
distinction between implied admissions of 
this character, which are admissible, and 
offers of compromise, which are not admis- 
sible. The court below had this in mind 
when the rulings were made. It is also true 
that when this kind of evidence is offered, 
it is frequently the case that a preliminary 
question of fact, as to which class the pend- 
ing offer belongs, is for decision. That ques- 
tion of fact would be for the court, as all 
such preliminary questions are, But there 
is no evidence in this record in any way 
connecting the defendant’s statements with 
any treaty of settlement or offer of compro- 
mise, sO we cannot in aid of the ruling 
assume that the exclusion was based upon an 
implied finding by the court that the state- 
ments were a part of such a treaty and privi- 
leged. Such a finding would have been 
wholly unwarranted.” 

In the ‘above case the offer of relief was 
similar to that authorized in the material 
policy provision. 

Finally, in Hutchinson v. Knowles, 108 Vt. 
195, the statement by defendant was as 
follows: 

“You won’t have to worry about your 
injuries, because my insurance company said 
they would settle for them.” 

This statement was offered as “tending 
to show an implied, if not an actual, admis- 
sion of liability.” Our court held: 

“While the fact that an insurance company 
is defending a case must not be needlessly 
brought to the attention of the jury, Ryan v. 
Barrett, 105 Vt. 21, 162 Atl. 793, and cases 
cited, if the offered evidence tends to show 
a direct or an implied admission by defend- 
ant of liability, it is admissible although it 
discloses the fact that he was insured. In 
other words, where the answer disclosing 
insurance is inextricably coupled with an 
acknowledgment of responsibility, the an- 
swer is admissible. Plaintiff cites Turgeon 
v. Baker, 105 Vt. 61, 163 Atl. 588; Thayer v. 
Glynn, 93 Vt. 257, 106 Atl. 834; Wiseman v. 
Rome, 250 Mass. 505, 146 N. E. 28; and 
Brown v. Wood, 201 N. C. 309, 160 S. E. 281, 
which hold that an independent and volun- 
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tary offer to pay, by one who has caused 
injury, constitutes an implied admission of 
liability. We agree.” 

The last case presents the additional un- 
desirable possibility of bringing the fact of 
insurance coverage into the case, which is 
not ordinarily permitted in this and other 
jurisdictions. 

I have always had difficulty in believing 
that an assured would avoid the dangers in- 
herent from any offer of relief by a possible 
defendant to a potential claimant. 

It seems that the benefits bestowed upon 
an assured by the inclusion of this provision 
are not of sufficient substance to warrant the 
risks inherent in exercising the prerogative 
afforded. 

The foregoing is submitted because, as 
indicated above, the rule of voluntary offer 
is universally applied, and, therefore, the 
matter should be of interest to insurers who 
use the standard policy, 

A. PEARLEY FEEN 
BURLINGTON, VERMONT 


Insurers Pay Without Litigation 
Sir: 


I thought that you might be interested 
in the final disposition of the claims arising 





out of the crash of the plane chartered to 
fly a number of Yale students back to school, 
which occurred on January 2, 1949, in Seattle 

Although there was no legal compulsion, 
insurance companies holding policies carried 
by owners of the plane have made a settle- 
ment of personal injury and death claims. 


Charles H. Paul, attorney for the students, 
said that according to Washington law it 
would be extremely difficult, if not impos- 
sible, to proceed against the estate of the 
deceased owner of the crashed plane for 
claims for personal injuries or death. In- 
surance carried by the owner, W. F. Leland, 
who was killed in the accident, was known 
as third-party liability, and not accident, 
insurance. 

After a full review by the underwriters, 
Lloyd’s of London, Eagle Star Insurance 
Company, Orion Insurance Company and 
Drake Insurance Company of London, it 
was decided to make an ex gratia payment in 
favor of the young passengers. The under- 
writers also decided to abandon defense in 
regard to the third-party liability insurance 
and to arrange a settlement in favor of 
the claims. 

KENNETH R. THOMPSON 


New York City 


STATISTICS ON INSURANCE BUSINESS 


1948 


Assets, admitted: 
All companies (Institute of Life In- 
surance), estimated total 
mil. of dol. 


Mortgage loans, total mil. of 


dol. 

Policy loans and premium notes 
mil. of dol. 

Life Insurance Agency Management 
Association: 

Insurance written 
insurance): 
Value, total 


(new paid-for- 


mil. of dol. 
Institute of Life Insurance: 
Payments to policyholders and bene- 
ficiaries, total thous. of 


dol. 244,544 


Life Insurance Association of America: 
Premium collections, total 
thous. of dol. 


382,810 


1949 
Janu- Febru- 


ary ary March April May 


56,589 
9,404 


1,833 


296,940 269,380 326,028 285,303 274,398 





422,048 422,984 493,101 380,532 406,084 


SOURCE: Survey of Current Business, United States Department of Commerce. 


I L J— August, 1949 


Selecte 
Life 
(j 


Railroc 
Decay 
Plain 
waterm 
defenda 
mercha 
another 
Knowle 
to a | 
Boston 
had ar 
yards 1 
boards, 
and =n; 
melons 
opened 
tiff sat 
and he 
that th 
were n 
a man, 
enterin; 
Knowle 
Was to 
unload 
car on 


1 
hy 


ne pal 
nothin 
of the 
the na 
ants ¢ 
the sor 
The ec: 
had bi 
eviden 
plainti 


Neglis 





tered to 
» school, 
| Seattle. 
ipulsion, 
; Carried 
a settle- 
claims. 
tudents, 
1 law it 
- impos- 
> of the 
lane for 
ith. In- 
Leland, 
; known 
iccident, 


‘writers, 
isurance 
any and 
ndon, it 
rment in 
> under- 
fense in 
isurance 
avor of 


1OMPSON 


274,398 


406,084 


ft ~=What the Courts Are Doing 


Selected Decisions from All Jurisdictions Involving Negligence (page 609), 
Life Insurance Contracts (page 615), Fire and Casualty Contracts 
(page 619), and Automobile Policies (page 621), as Reported 
by CCH INSURANCE LAW REPORTS 


NEGLIGENCE 


Railroad's Liability— 
Decayed Freight-Car Board 


Plaintiff, a prospective purchaser of 
watermelons, climbed into a freight car in 
defendants’ freight yards to inspect the 
merchandise. The car, the property of 
another railroad, had been shipped by 
Knowles & Company in Florida, consigned 
to a produce broker named Charles in 
Boston. Having been notified that the car 
had arrived, Charles went to the freight 
yards with the prospective buyer. Three 
boards, running across the door opening 
and nailed to the car, held the water- 
melons in the car after the door was 
opened. In climbing out of the car, plain- 
tif sat on the top board, which gave way, 
and he was injured. There was testimony 
that the board was decayed. The boards 
were not intended to support the weight of 
aman, and a stepladder was usually used in 
entering a car. The watermelons belonged to 
Knowles & Company, and the duty of Charles 
was to sell them in the car and let the buyer 
unload them. The owner could keep the 
car on the track as long as he wished, if 
he paid the demurrage. Defendants had 
nothing to do with the selection or loading 
of the car, the fastening of the door or 
the nailing of the boards. All that defend- 
ants did was to transport the car from 
the southern end of their railroad to Boston. 
The car remained sealed until after Charles 
had been notified of its arrival. Since the 
evidence disclosed no breach of duty to 
plaintiff on the part of defendants, the 


Negligence 


trial court erred in denying defendants’ 
motion for a directed verdict.—Novello, 
Admx. v. Trustees of New York, New Haven 
and Hartford Railroad Company. .Massa- 
chusetts Supreme Judicial Court. Suffolk. 
April 28, 1949. 17 CCH NEGLIGENCE CASEs 3. 


Newspaper’s Liability— 
Error in Advertisement 


A mercantile firm brought suit against 
a newspaper, alleging that an advertise- 
ment to be inserted on December 26, listing 
fall and winter coats, suits and dresses 
at half-price, was erroneously inserted on 
December 15. The newspaper was notified 
of the error on December 16, at which time 
it offered to correct the mistake in any 
feasible manner. However, the mercantile 
firm elected to proceed with the sale, 
believing that customer reaction would be 
unfavorable to any other course of action. 
The court stated that since this was a 
negligence action, damages must not only 
be reasonably ascertainable and the proxi- 
mate and reasonable result of the negligent 
act, but that in considering the issue of 
proximate cause, plaintiff’s duty to mitigate 
his damages became a relevant factor. Was 
the situation such as to justify the mer- 
cantile firm in electing to suffer a maximum 
loss? Instructions submitting this issue 
were erroneously refused. Judgment as to 
liability was affirmed and the cause re- 
manded on the issue of damages alone.— 
The Meridian Star v. Kay et al. Mississippi 
Supreme Court. June 13, 1949. 17 CCH 
NEGLIGENCE CAsEs 55. 
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Explosion of Firecracker— 
Retailer's and Wholesaler’s Liability 
sold 


firecrackers 


and delivered to a 
known as 


A wholesaler 
retailer “atomic 


bombs,” which contained an_ explosive 
The firecrackers would explode 
on making pressure contact with the ground. 
The retailer’s twelve-year-old son obtained 
one of the bombs and threw it at plaintiff, 
who lost the sight of an eye when the 
bomb exploded. The petition alleged that 
the bombs were dangerous instrumentalities 
and were sold in violation of a municipal 
ordinance. The trial court overruled the 
retailer’s and wholesaler’s demurrers. It 
was for the jury to determine whether 
plaintiff’s injuries were a natural and prob- 
able consequence of the retailer’s act of 
buying the firecrackers and whether the 
wholesaler could reasonably have anticipated 
or foreseen the intervening acts. It was 
likewise for the jury to determine whether 
the retailer’s negligence in allowing his son 
the general run of the store when the fire- 
crackers were easily accessible was the proxi- 
mate cause of the accident. Judgment 
overruling the demurrers was affirmed.— 
Milton Bradley Company of Georgia, Inc., et 
al. v. Cooper et al. Georgia Court of Ap- 
peals. May 20, 1949. 17 CCH NEGLIGENCE 
Cases 53. 


pe »wder. 


Prejudicial Comment of Trial Judge 


A passenger on defendant’s train alleged 
that defendant failed to stop the train at 
her destination; that she was carried be- 
yond the station; and that she sustained 
injuries in walking back to her destination 


in the rain and fog. A remark by the trial 
judge that defendant’s principal witness 
was unable to understand the English 
language constituted prejudicial error, Sec- 
tion 26, Article 5 of the Constitution of 
1895 prohibits judges from charging juries 
in respect to matters of fact and limits 
them to declaring applicable law. In con- 
struing this section of the Constitution, 
it has been held that a trial judge should 
not remark upon or express views reason- 
ably calculated to influence the jury in 
deciding a material issue of fact. If, in the 
presence of the jury, the trial judge com- 
ments upon the testimony of a _ witness, 
thereby weakening the weight of that 
testimony, and especially if he ridicules the 
witness, such comment comes within the 
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prohibition of this section of the Consti- 
tution. Judgment for plaintiff was reversed 
South- 
South Carolina Su- 
May 30, 1949. 17 
CAsEs 5. 


and the cause remanded.—Crenshaw v 
ern Railway Company. 
preme Court. Filed 
CCH NEGLIGENCE 


Ice in Step Hollow—Tenant Injured 


In descending steps from the building 
in which she was a tenant, plaintiff's feet 
slipped from under her, and she fell, striking 
a bench nearby. It appeared from the 
petition that the treads were sloping down- 
ward and had been worn to a point where 
each of the treads had a slight hollow in 
it. Rain water had collected in the hollows 
and had frozen. The dangerous and defec- 
tive condition of the steps could have been 
determined by ordinary observation, and 
anyone aware of this condition would, in 
the exercise of ordinary care, have avoided 
the use of the steps, or, before using them, 
would have taken precautions to avoid in- 
jury. The petition failed to state a cause 
of action, and judgment of dismissal was 
affirmed.—Banks v. Housing Authority of 
the City of Atlanta. Georgia Court of 
Appeals. May 20, 1949. 17 CCH Nectt- 
GENCE CAsEs 4. 


Hotel Guest Injured— 
Fall from Bunk-Bed Ladder 


Plaintiff, a guest in defendant's hotel, 
was injured when the ladder attached to 
the bunk bed fell to.the floor as she was 
descending. It was defendant’s practice to 
attach a screw eye under either end of the 
side panel of the bunk and a hook to the 
upper step of the ladder “to steady the 
ladder.” Immediately after the accident 
plaintiff discovered a hole at the center of 
the top of the ladder “where a hook was sup- 
posed to be.” There had been no hook on 
the ladder during the five days of her 
occupancy, and she saw no screw eyes on the 
bunk. Shortly after the accident an em- 
ployee of defendant placed a hook on the 
ladder. The court was of the opinion 
that defendant could be found negligent 
in’ failing to discover the absence of the 
hook from the ladder prior to the accident 
The issue was properly submitted to the 
jury.—Lynch v. L. B. Sprague, Inc. New 
Hampshire Supreme Court. June 7, 1949. 
17 CCH NEeEGLicGeNce Cases 13. 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 


er 


Dark Elevator Shaft—Invitee Injured 


The secretary of fraternal 
orders which was .a tenant in defendant’s 
building notified plaintiff that a large quantity 
of coca cola would be left for him on the 
floor of the elevator on the street level 
at 4:30 p. m. Leaving merchandise on the 
elevator in this manner was a common 
practice and was known to the building 
superintendent and other employees of de- 
fendant on the premises. Believing that 
the door could be opened from the outside 
only if the elevator was present, plaintiff 
opened the door and fell some eighteen 
feet into the shaft. He alleged that de- 
fendant knew that the elevator door was 
insecure and inadequately fastened, that it 
could be opened from the outside whether 
or not the elevator was in position, and 
that defendant was negligent in allowing 
such a condition to exist. Defendant was 
expecting plaintiff to come onto the premises 
and enter the elevator to get his mer- 
chandise. The agents knew that the shaft 
was dark and that it could not be deter- 
mined by sight whether or not the elevator 
was at that level. Plaintiff’s petition set 
forth a cause of action, and the trial court 
erred in sustaining the demurrer.—Lowe v. 
Atlanta’ Masonic Temple Company, Inc. 
Georgia Court of Appeals. June 10, 1949. 
17 CCH NeEcLiceNce CAses 12. 


one of the 


Banana Peel on Floor— 
Store Owner's Liability 


Plaintiff slipped on a banana peel while 
shopping in defendant’s market. The only 
evidence as to how long the condition had 
existed was the testimony of a customer 
that she had seen the banana on the floor 
“a good minute and one-half” before the 
accident. The location of the fall was 
such as to afford no ground for an inference 
that the dangerous condition was created 
by the proprietor. It was just as reason- 
able to infer that the banana was dropped 
by a customer after leaving the vegetable 
check stand. To impose liability upon a 
store owner, he must have either actual 
or constructive knowledge of the danger- 
ous condition or have been able by the 
exercise of ordinary care to discover the 
condition. Since the evidence was insuffi- 
cient to support an inference that the pro- 
Prietor failed to exercise the care required 
of him, judgment for defendant notwith- 
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standing the verdict was affirmed.—Girvetz 
v. The Boys’ Market, Inc. California Dis- 
tric Court of Appeal, Second District, 
Division One. May 16, 1949. 17 CCH 
NEGLIGENCE CASES 65. 


Child Bitten by Chimpanzee— 
Circus Operators’ Liability 


The four-year-old plaintiff was taken by 
his parents to a circus operated by defend- 
ants. A chimpanzee was in a circus wagon 
cage which had perpendicular iron bars set 
about three inches apart, and which was 
set back some five feet from a rope. About 
100 to 200 people were standing alongside 
the rope, and some of the spectators were 
reaching over the rope and feeding peanuts 
to the chimpanzee. Plaintiff’s father put 
him down, and the child worked his way 
through the crowd, under the rope and 
next to the cage. He was next seen holding 
a peanut up to the animal, which reached 
through the bars, grabbed the child’s arm 
and bit him. It was prejudicially erroneous 
to instruct the jury that neither the child 
nor his father might recover if the jury 
should find that the sole proximate cause 
of the injury was the conduct of the father, 
whether negligent or not, and to instruct 
that “if the conduct of the injured party 
was the sole factor which produced the 
injury and without which the injury would 
not have occurred, then plaintiff may not re- 
cover.” Obviously, if the child had not 
approached the cage, the injury would not 
have occurred. The sole question for the 
jury to have determined was whether plain- 
tiff knowingly and voluntarily invited the 
injury. Judgment for defendants was re- 
versed.—Baugh, etc. v. Beatty et al. Cali- 
fornia District Court of Appeal, Second 
District, Division Two. May 12, 1949, 17 
CCH NEGLIGENCE Cases 59. 


Soap Box Derby Spectator 
Injured—Sponsor’s Liability 


A city street was set aside for a Soap 


Box Derby, sponsored by defendant, to 
which the public was invited. An amend- 
ment to the petition charged that the partic- 
ular car which struck and injured plaintiff 
was in the same category as the others with 
reference to flimsy construction, lack of in- 
spection, speed of operation and youth and 
lack of experience of the operators. Where 
certain specified conduct is charged as a re- 
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a 


quired degree of negligence in order to make 
the defendant liable, it is a question for the 
jury as to whether or not such conduct 
amounts to.the degree of negligence charged. 
The negligence charged in the petition 
was such that different minds might draw 
different conclusions therefrom. The trial 
court properly overruled both the general 
and special demurrers.—Macon Telegraph 
Publishing Company v. Graden. Georgia 
Court of Appeals. April 21, 1949. 17 CCH 
NEGLIGENCE CASEs 10. 


Guest's Money Taken from 
Safety Box—Hotel’s Liability 


Plaintiff was a permanent resident of 
defendant hotel and had been in the habit 
of putting money in the hotel safe. When 
the hotel changed ownership, one of the 
new owners said to her: “Why don’t you 
get a safe deposit box, and you can put 
the money in there and get it whenever 
you want and you won't have to be bother- 
ing us to get it out. You will have a key, 
and it will be perfectly safe.” She acceded 
to the request, and during a period of 
three months placed in the box money in 
the sum of $1,183.50. When she next visited 
the box, she found only $50 in it. Allowing 
plaintiff recovery for her loss, the court 
declared that when the bailor has shown 
that he has stored goods in good condition 
and that the goods have not been returned, 
the law will presume negligence on the part 
of the bailee and will impose upon him the 
burden of showing that he exercised such care 
as was required by the nature of the bail- 
ment. Since defendant failed to sustain 
this burden, judgment for plaintiff was 
affrmed.—Kammerer v. Graymont Hotel 
Corporation. Illinois Appellant Court, First 
District. May 10, 1949. Released June 3, 
1949. 17 CCH Neciicence Cases 7. 


Open Sidewalk Elevator— 
Pedestrian Injured 


A lady wheeling a baby buggy blocked 


plaintiff’s path on the sidewalk. As an act 
of courtesy, he stepped aside and, in doing 
so, dropped down into a sidewalk elevator 
well. One of the doors had been left open 
for about ten minutes by an employee of 
the store lessees. The protective bar, the ends 
of which fitted into sockets on the doors 
when open, was bent and not in position. 
The court was of the opinion that a new 
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trial would determine more clearly whether 
the bar was defective and, if so, whether 
that was the cause of its being out oj 
position when the accident occurred, and 
further whether the owner-trustees had 
actual or constructive notice thereof. Judg- 
ment of dismissal was reversed and a new 
trial granted. —Blousman v. Weil et al 
New York Supreme Court, Appellate Divi- 
sion, First Department. June 14, 1949. 17 
CCH NEGLIGENCE Cases 28. 


Golf Course Owners’ Liability 


After school hours, James Rowader drove 
a tractor for cutting grass on the _fair- 
ways of defendants’ golf course. On the 
right side and below the driver’s seat was 
a small platform about three feet square. 
Frequently Rowader invited other boys to 
ride on this platform. Plaintiff’s son, who 
had caddied and hunted golf balls at the 
club for two or three years, was thrown 
from this platform into the mowers when 
the tractor jolted. Defendants argued that 
the boy entered the premises as a licensee 
and that plaintiff did not sustain his bur- 
den of proof on the question of defendants’ 
negligence. The evidence failed to show 
that plaintiff was riding on the tractor 
platform merely for pleasure, and the evi- 
dence strongly tended to show that plain- 
tiff and other boys rode on the tractor 
with defendants’ knowledge and consent. 
Whether defendants were guilty of negli- 
gence was a question for the jury. Judg- 
ment for plaintiff was affirmed.—ADbbs, etc. 
v. Rob Roy Country Club, Inc., et al. Illinois 
Appellate Court, First District. May 18, 
1949. Rehearing denied, June 13, 1949. 
Released June 17, 1949. 17 CCH NEGLI- 
GENCE CASEs 37. 


Unsterilized Needle Used on 
Blood Donor—Hospital’s Liability 


Under an arrangement between Baylor 
University and defendant hospital, blood 
plasma was furnished by the school to the 
hospital. For the purpose of receiving blood 
donations, the university sent to the hospi- 
tal a collecting unit containing a_ bottle, 
towels, tubing and two needles. One needle 
was inserted in the donor’s arm, and the 
other was placed in the bottle into which 
the blood was drawn. This unit was sterilized 
and packed at the university and then sent to 
the hospital where it was kept until used. 
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WHAT THE COURTS ARE DOING 


Plaintiff wife had responded to a call from 
the hospital for donors. Two 
swabbed her arm, used a hypodermic needle 
to deaden the arm, and then inserted a 
larger needle for the purpose of drawing 
blood. The nurses encountered great dif- 
ficulty in inserting this needle into the 
vein. It was not denied that plaintiff wife 
sustained a serious and permanent infection. 
However, she failed to show by competent 
evidence that the needle used was infected. 
Since plaintiffs failed to discharge their 
burden of proof, judgment for defendants 
was afirmed.—Brown et ux. v. Shannon 
West Texas Memorial Hospital et al. Texas 
Court of Civil Appeals, Third Supreme 
Judicial District, Austin. June 8, 1949. 
17 CCH NEGLIGENCE Cases 55. 


nurses 


Gangplank Tips— 
Ship Owners’ Liability 


Plaintiff, a furniture dealer, was invited 
to visit a ship which was being demolished. 
The purpose of the visit was to inspect 
furniture, with a view to making a bid for 
its purchase. The ship was moored abreast 
another ship, which was moored alongside 
a dock. One of defendants’ employees 
led the way from the dock over the first 
ship by means of an unsecured gang- 
plank from the first ship to the second 
ship. The gangplank was constructed of 
two boards held loosely in place by a large 
rope attached to the first ship. Steps were 
placed on the first ship adjacent to the 
gangplank ‘to aid persons attempting to 
ascend, but no steps were provided for the 
descent upon reaching the second ship. A 
box was placed next to the gangplank just 
inside the rail of the second ship to serve 
as a substitute for stairs. Defendants’ em- 
ployee managed the crossing without inci- 
dent, but when the 225 pound plaintiff 
attempted to cross, instead of descending 
by means of the box, he continued inboard 
to the end of the gangplank which tipped 
under his weight and caused him to fall 
to the deck. Plaintiff assumed all normal 
and obvious risks, and defendants were 
under no duty to alter or obviate known 
dangers. The gangplank could not feasibly 
have been secured more firmly than it was 
and still allow for the movements of the 
ships, tide changes, and the shifting of the 
water line in the demolition operations. 
Judgment for defendants was affirmed.— 
Regenbogen v. Southern Shipwrecking Cor- 
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NEGLIGENCE 


poration et al. Louisiana Court of Appeal, 
Parish of Orleans. June 13, 1949. 17 CCH 
NEGLIGENCE CASEs 71. 


Yarn Manufacturer's Liability— 
Inflammable Cowboy Suit 


Plaintiff, as insurer of a owner, 
settled a suit against its insured for in- 
juries to a child who was burned when the 
material in a cowboy suit ignited. The 
store had purchased the cowboy suits from 
third-party defendant Henry for resale. The 
fabric used by Henry in making the suits 
was manufactured from a viscose rayon 
yarn sold by duPont. The insurer sought 
recovery for the amount paid to its insured 
in settlement of the suit. Third-party 
defendant duPont moved for summary judg- 
ment on the ground that the determination 
in its favor in a case involving the same 
issues was res judicata as to its liability 
in this suit. The court was of the opinion 
that it could not be said upon the face of 
the pleadings that all viscose rayon yarn 
at any time manufactured by duPont is 
necessarily of the same character, quality, 
ingredients and properties so that the find- 
ings in the former case would hold true in 
the present action. The motion was denied. 
—General Accident Fire & Life Assurance 
Corporation, Ltd. v. M. A. Henry Company, 
Inc., et al. United States District Court, 
Southern District of New York. June 11, 
1949. 17 CCH NEGLIGENCE CAsSEs 76. 


store 


Gas Company's Liability— 
Explosion 


Plaintiff had made a verbal contract with 
defendants to supply cooking and heating 
gas on a monthly rate basis for his resi- 
dence under construction. In inspecting 
and testing the pipes, defendants dis- 
covered an opening and informed plaintiff 
that it would have to be capped before the 
gas supply would be turned on. Plaintiff 
informed his heating contractor, who later 
advised plaintiff that the pipe opening had 
been closed. Plaintiff then unsuccessfully 
attempted to light the pilot light on the 
floor furnace but had succeeded in lighting 
the bathroom heater when an explosion 
occurred, severely damaging the building. 
Regardless of the question of plaintiff’s 
contributory negligence, there was no doubt 
that the heating contractor’s failure to cap 
the pipe was an intervening, independent 
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cause not reasonably to have been antici- 
pated by defendants. Judgment for de- 
fendants was affirmed.—Brett v. City of 
Memphis et al, Tennessee Court of Appeals, 
Jackson. June 16, 1949. 17 CCH NEGLI- 
GENCE CaseEs 51. 


Power Company’s Liability— 
High-Tension Wire over Farm Yard 


Plaintiff was injured in lifting a metal 
pipe from a well on his brother’s property 
when the pipe came in contact with a 
7,620-volt electric wire. He alleged that 
he was confused by the power poles’ re- 
semblance to telephone poles and that de- 
fendant was a trespasser in stringing its 
uninsulated wire over the corner of his 
brother’s yard. The wire was approxi- 
mately twenty-three feet from the ground 
with no appreciable sag. The power line 
was of recent and generally approved con- 
struction and was installed according to 
standards set forth by the United States 
Department of Commerce and: the Arkansas 
Public Service Commission. Plaintiff knew 
that defendant’s high-voltage wire was strung 
on poles along the highway, but did not 
know that it was over a part of his brother’s 
yard. However, he admitted that it was in 
plain view. The rule in a trespass situation 
is that mere maintenance of a high-tension 
transmission line is not wrongful and that 
some negligent act must be shown. There 
was no evidence of any negligence on de- 
fendant’s part. Judgment for plaintiff was 
reversed.—Arkansas Power & Light Company 
v. Prince. Arkansas Supreme Court. April 
25, 1949. 17 CCH NEGLIGENCE CaSes 47. 


Flying Service's Duty to Foresee 


Is a flying service liable for the injuries 
to and the death of a passenger whom a 
student pilot carried in a plane which he 


had rented? The student pilot in this case 
was entitled to rent a plane under the rules 
of the CAA, but was prohibited, under the 
same rules, from carrying passengers. In 
violation of these rules he carried a pass- 
enger in the plane he rented. The plane 
crashed, killing both the pilot and the pass- 
enger. The trial court rendered a verdict 
for the representatives of the deceased pass- 
enger. On appeal the court indicated that 


NEGLIGENCE 


while there was sufficient evidence to have 
shown that the pilot was notorious for his 
negligence, that the accident resulted from 
such recklessness and that the flying sery- 
ice had actual or imputed knowledge of 
such recklessness, there was not sufficient 
evidence to support the finding that the 
flying service could have anticipated that 
the pilot would have taken a passenger in 
the rented plane. Using the analogy of 
automobile decisions because of the paucity 
of airplane cases in point, the court went 
on to say that there must be a causal con- 
nection between the negligence and the in- 
jury. In this particular situation, the renting 
of the airplane was not the proximate cause 
of the death of the passenger. Judgment for 
plaintiff was reversed.—Central Flying Serv- 
ice v. Crigger. Arkansas Supreme Court. May 
30, 1949. 17 CCH NEGLIGENCE Cases 17], 


Wife's Rights 
to Husband's Consortium 


Plaintiff’s husband was totally and _per- 
manently disabled as a result of an accidental 
injury received in the course of his employ- 
ment with defendant. In this action plaintiff 
sought to recover damages sustained by her 
as a result of such disability, alleging that 
she had been deprived of his assistance, 
support, aid and consortium, and, in addi- 
tion, that because she will be required to 
administer to him for the remainder of his 
life she is deprived of her separate earnings 
and has sustained physical, mental and 
nervous strain. The court sustained the de- 
murrer to plaintiff's complaint. On appeal 
the court held that while a wife can usually 
recover damages that flow from an inten- 
tional injury to her husband or from an 
attack upon the marriage relationship, there 
is no authority for recovery in a situation 
where the husband’s injury is a result of the 
negligence of a third party. It went on to 
say that while many additional rights had 
been conferred on women by emancipation 
statutes such as are in effect in Oklahoma, 
the statutes do not confer a new right of 
action in such a case as this. “We decline 
to do by analogy that which is not per- 
mitted by direct enactment.” Judgment 
atirmed.—Howard v. Verdigris Valley Elec- 
tric Cooperative, Inc. Oklahoma Supreme 
Court. June 21, 1949. 17 CCH NEGLIGENCE 
Cases 181. 
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WHAT THE COURTS ARE DOING 
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\iFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as reported 
by CCH LIFE INSURANCE REPORTS 


NSLI Proceeds— 
Foster Parent's Claim 

Plaintiff, suing as designated beneficiary 
ina National Service Life Insurance Policy, 
alleged that her claim as “foster parent” 
had been rejected on the ground that she 
was not a qualified beneficiary. The insured’s 
mother was not entitled to recover in de- 
fault of a designated beneficiary because she 
had abandoned the insured, while he was 
very young, to Missouri and Sylvester Steen, 
who had raised him. Plaintiff claimed that 
after Missouri Steen’s death she treated the 
insured as would a parent and that it would 
be a “sticking in the back to defeat the in- 
sured’s designation of her as beneficiary” 
merely because she lacked one month of the 
full year required. Rejecting this contention, 
the court pointed out that the right claimed 
is a creature of the statute. The in loco 
parentis relationship claimed by plaintiff was 
one month short of the year required by 
statute. Consequently, the proceeds belonged 
to Sylvester Steen, who last stood in :loco 
parentis to the insured prior to his entry 
into service for a period of not less than one 
year, Judgment for Steen was affirmed.— 
Campbell v. United States of America et al. 
United States Court of Appeals for the 
Fifth Circuit. May 13, 1949. 13 CCH LIFE 
Cases 884. 


Lapse of Policy— 
Cashier’s Authority to Waive 


Plaintiff was insured under a “month-to- 
month” health and accident policy, which 


could only be renewed or continued in 
force for the term of another month by the 
payment of the $2.00 monthly premium 
called for in advance. Otherwise it lapsed 
without notice to the insured for non-pay- 
ment of premium five days after it became 
due. The trial court held that defendant’s 
cashier bound the insurer to a waiver of 
the expiration provisions of the policy by 
her statement to plaintiff on November 5 
or,6, 1947, to the effect that she did not 
then know the amount of premium which 
was due on the policy, but that she would 
let him know, and he could pay her later, 
and that until then it would be taken care 
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of. The reviewing court reversed. Plaintiff 
was an experienced agent of defendant and 
well knew the precise conditions attending 
his relationship with defendant and the terms 
of the policy he held. The cashier with 
whom he dealt had no authority to waive 
those specific forfeiture provisions of such 
a short-time policy.— Commonwealth Life 
Insurance Company v. Nelligan. Texas Court 
of Civil Appeals, Galveston. March 31, 1949. 
Rehearing denied, May 12, 1949. 13 CCH 
Lire CASEs 863. 


Misrepresentations in Application— 
Ulcers 


Plaintiff insurer sought to cancel two life 
insurance policies on the ground that the de- 
ceased insured had failed to disclose in the 
application that he had suffered from and 
had been treated for a stomach ulcer within 
five years before the application. The insured 
had consulted a physician in November, 1941, 
who diagnosed his condition as ulcer of the 
stomach and prescribed a milk and cream 
diet. The insured did not improve and con- 
sulted another doctor, who diagnosed his 
condition as chronic appendicitis. From the 
date of his appendectomy in December, 1942, 
until some time after the policies were issued 
in July, 1946, the insured did not have any 
recurrence of his stomach ailment and re- 
ceived no further treatment for such illness. 
The policies issued were among the most 
expensive forms of insurance g@ld. If the 
insured had intended to deceiof the insurer, 
he could have purchased approximately four 
times the coverage in other forms of insur- 
ance for the same amount of premiums paid. 
There was substantial evidence from which 
the jury might have found that the insured’s 
representations were made in good faith. 
The fact that the insured enjoyed a four- 
year period of surcease from his stomach 
trouble after his appendectomy supported 
the inference that he may not have had the 
ailment until after the policies were issued. 
Judgment for the beneficiary was affirmed.— 
Pan American Life Insurance Company vw. 
Fowler. United States Court of Appeals for 
the Fifth Circuit. April 25, 1949. 13 CCH 
Lire CAsEs 864. 
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NSLI Proceeds— 

Beneficiary v. Father 

Florida in 
plaintiff, 


The insured went to Miami, 
1939, 
whom he subsequently designated benefici- 


ary of his National Service Life Insurance. 


December, where he met 


lived in the same 


plaintiff, 


During the time they 


rooming house, the insured and 
fifty years his senior, formed a strong at- 
tachment for each other. He told her and 
others that his mother had died while he 
was young, that he had been raised by a 
grandmother, and that he had worked his 
way through several years of college. He 
was depressed and had almost exhausted 
She en- 
couraged him and loaned him small sums 


his funds when he met plaintiff. 


of money from time to time, cared for his 
clothing, saw that he got off to work and 
had a warm meal, and took care of his money. 
He gave her numerous gifts, had her to his 
apartment for meals on several occasions, 
visited her several times weekly, and ex- 
pressed to many persons his affection for 
her and how great was his debt of gratitude 
Neither was 
financially dependent upon the other. The 
court was of the opinion that plaintiff failed 
to establish any definite relationship be- 
yond mutual affection and gratitude for help 
on the insured’s part and a hope to be able 
to repay it. This did not establish the nec- 
essary tn loco parentis relationship toward 
a self-supporting adult of sound mind and 
body. Judgment for plaintiff was reversed 
and the cause remanded with directions to 
enter judgment in favor of the insured’s 
father.—United States of America et al. v. 
McMaster. United States Court of Appeals 
for the Fifth Circuit. April 25, 1949, 13 
CCH Lire Cases 861, 


to her for her encouragement 


Total Disability— 
Belated Discovery of Provision 


Plaintiff was totally disabled as a result 
of illness for a period of eight 
during which time he continued paying 
premiums on his life insurance policy. Nearly 
a year after he had resumed work, he was 
informed by a friend that his policy con- 
tained a provision for disability benefits, 
a fact of which he had previously 
unaware. He then presented his claim to the 
insurance company’s cashier. The policy 
provided that if the insured became wholly 
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months, 


been 
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and permanently disabled before age sixty, 
the insurer would waive subsequent premi- 
ums and pay a disability annuity of $100 
a month; that these benefits became effec- 
tive upon receipt of due proof; and that 
the company would waive all premiums fall 
ing due after receipt of proof of disability. 
The court observed that 
of five 


appellate courts 
North 
Dakota, Georgia, Kansas and Pennsylvania 
—and the Court of Appeals for the Eighth 
Circuit had had occasion to interpret identi- 


sister states—Minnesota, 


cal provisions. In every instance the court 
concluded that the policy was clear and 
free of ambiguity and that submission of 
proof of disability was a condition pre- 
cedent to the insurer’s liability under the 
Judg- 
ment for the insurer was affirmed.—Robbert 
v. The Equitable Life Assurance Society of 
the United States 
June 30, 1949, 


disability provisions of the policy. 


Louisiana Supreme Court 
13 CCH Lire Cases 971 


Reinstatement— 
Waiver of Age Provision 


Defendant assessment life insurance as- 
sociation issued a certificate to the deceased 
wherein it was agreed that upon the death 
of the insured the association would pay 
$1,000 to the beneficiary. The insured was 
sixty-six years of age at the time he de 
faulted in the payment of an assessment. 
After first being advised by the company 
that he was beyond the age limit of sixty 
four for reinstatement, the insured was 
later advised that because of his “past 
good-paying record,” the company would 
reinstate him. The reinstatement applica- 
tion contained the following. “I agree 
that approval of this application constitutes 
the making of a new and additional con 
tract between me and the company and 
that my policy shall thereafter be in force 
only for the amount of insurance to which 
I am entitled under the foregoing schedule 
at my attained age at the date of reinstate- 
ment.” The schedule made no provision 
for insurance after the age of sixty-four, 
stopping at $150 for sixty-one to 
sixty-four inclusive. The court found no 
merit in the contention that acceptance of 
the reinstatement application constituted 
the making of a new contract for insurance 
in the amount of $150. By its letters and 
acts the company waived the default and 


continued the 


ages 


original policy in force 
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WHAT THE COURTS ARE DOING 


Judgment for the insurer was reversed.— 
Burrow v. National Benefit Association of 
Mitchell, South Dakota. South Dakota 
Supreme Court. June 27, 1949. 13 CCH 
Lire CAsEs 966. 


Double Indemnity— 
Exertion Damaging Heart 


A beneficiary sought double indemnity 
for death resulting solely from bodily in- 
juries allegedly caused by external, violent 
and accidental means. The insured was 
the owner-manager of a garage. He em- 
ployed a day man and a night man to do the 
manual work, but because of the twenty- 
eight inch snowfall on December 26, 1947, 
he unusually exerted himself extricating 
cars from the snow, helping owners and 
motor vehicles and work- 
ing around the garage. This unusual ex- 
ertion continued until January 3, 1948, 
resulting in damage to his heart and finally 
Judgment of dismissal 
ruling that there 


operators of 


causing his death. 
was affirmed, the court 
was no prima facie case of liability under 
the policy.—Schecter v. The Equitable Life 
Assurance Society of the United States 
New York Supreme Court, Appellate Divi- 
sion, Second Judicial Department. June 
20, 1949. 13 CCH Lire Cases 959. 


War Exclusion— 
Effect of Agent’s Knowledge 


The insured died in Belgium while serving 
in the armed services of the United States. 
His life insurance policy contained a clause 
providing that death resulting from an act 
of war and occurring while the insured was 
in the armed services of any country and 
outside the continental limits of the United 
States, was excluded from coverage. After the 
insured was sent overseas and into com- 
bat, defendant’s agent continued to collect 
the premiums, including the additional 
premium for double indemnity. The in- 
sured’s wife discussed with the agent the 
fact that the insured was in the combat 
area In advising her to continue pay- 
ment of the premiums, he correctly told 
her that if her husband was killed in the 
continental United States he was protected, 
that only a small per cent of soldiers who 
went into the combat zone were killed, 
and that if he was not killed he would 
have a cash reserve built up which he 
could use if he wished to do so. He 
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informed her that if her husband were 
killed overseas or in battle that she would 
be entitled only to the refund of the reserve 
under the policy. Plaintiff argued that the 
agent’s action in receiving and 
remitting all premiums as they fell due 
constituted a waiver of the war exemption 
clause. The court held that the waiver 
doctrine was not applicable. The insurer 
may unquestionably, through the knowledge 
of its authorized agent, waive provisions 
of a policy which, if not waived, would 
defeat a recovery thereon when the insurer 
receives premiums to continue the policy 
in force, but it is not the law that through 
Waiver a new policy can be substituted 
insuring against risks expressly excluded 
in the original policy. Judgment for plain- 
tiff was reversed.—Metropolitan Life Insur- 
ance Company v. Staggs. Arkansas Su- 
preme Court. June 6, 1949. 13 CCH Lire 
Cases 960. 


general 


Coronary Occlusion— 
Accidental Death Benefits 


A beneficiary sued to recover death bene- 
fits under an accident and health policy 
following the insured’s death from a coro- 
On the back of the policy 
and at the top of the face of the policy ap- 
peared the statement that, “This Policy 
provides Indemnity for Loss of Life, Limb, 
Sight or Time resulting from Bodily In- 
jury effected through Accidental Means 
and for Loss of Time caused by Sickness— 
to the extent herein provided.” Under 
paragraph A of Part I, found on the face 
of the policy, appeared the language, “A. 
When injury shall result in loss of life of 
the Insured within one hundred days 
after the date of the accident, the Company 
will pay for Loss of Life The 
Principal Sum.” The term “injury” was 
defined in the face of the policy as “bodily 
injury which is the sole cause of the loss 
and which is effected solely through acci- 
dental means while this policy is in force.” 
The court overruled plaintiff’s contention 
that the statement at the top of the policy 
created an ambiguity which justified a 
construction that the indemnity was for 
loss of life from sickness as well as from 
accident. Judgment for the insurer was 
affirmed.—Gilmore v. Continental Casualty 
Company. Tennessee Supreme Court. Filed 
July 2, 1949. 13 CCH Lire Cases 981. 
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Right to Proceeds— 
Insured Murdered by Beneficiary 


Article 5047, R. C. S., eliminates the in- 
terest of the beneficiary in favor of the 
nearest relative of the insured where the 
beneficiary wilfully brings about the in- 
sured’s death. Where the beneficiary in- 
tends to kill the insured and the killing is 
illegal, the beneficiary loses his or her 
rights under the policy, even though the 
killing was done under the immediate in- 
fluence of sudden and violent passion from 
an adequate cause. The beneficiary’s stipu- 
lation that she killed the insured with a 
knife, and her admissions that she did it 
by chopping his head and stabbing him in 
the abdomen might not alone establish 
her intent to kill as a matter of law. But 
her statement that she was the object of a 
vile threat of physical harm from the in- 
sured just before she killed him amounted 
to no more than evidence of adequate 
provocation to anger, considered in the 
light of her further admission that the 
insured gave no indication of being equipped, 
or of intending, to carry the threat into 
execution. Judgment for the beneficiary 
was reversed.—Greer et al. v. Franklin Life 
Insurance Company. Texas Supreme Court. 
June 22, 1949. 13 CCH Lire Cases 963. 


Use of Intoxicants— 
Remote or Direct Cause of Death? 


The insured’s policy provided for acci- 
dental death benefits upon receipt of due 
proof that the insured had sustained bodily 
injuries effected solely through external, 
violent and accidental means, causing death. 
Death resulting directly from the use of 
intoxicating liquors was excluded. The 
insured, while under the influence of intoxi- 
cating liquor, was riding in a taxicab. With- 
out any apparent reason, she requested the 
taxicab driver to let her out in the dark ona 
lonely stretch of highway. Shortly there- 
after she was struck by a truck. The 
court ruled that the exclusion clause plainly 
referred to the effect of use of intoxicating 
liquors upon the system of an insured as 
distinguished from acts committed by him 
by reason of his being under the influence 
of, or his mind being affected by, intoxi- 
cants. To bring a case of death within 
such an exclusion clause, the burden is on 
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the insurer to show that the use of intoxi- 
cants by the insured was voluntary and 
that it was the direct, rather than the 
remote, cause of death. Judgment for the 
insurer was reversed.—Mason v. Life and 
Casualty Insurance Company of Tenne 
Florida Supreme Court. Filed June 21, 
1949. 13 CCH Lire Cases 958. 


Breach of Contract— 
Conversion of Policy 


The insured alleged that defendant in- 
surer fraudulently breached its contract 
to convert the term insurance of his policy 
to life insurance, without being required 
to furnish evidence of insurability. The 
insurer countered that the contract pro- 
vided for conversion of the term insurance 
to life insurance without requiring evidence 
of insurability only if the conversion should 
be to ordinary life or endowment insurance 
without any disability benefits; that the 
contract specifically required evidence of 
insurability if the converted. insurance should 
include disability benefits in the form of 
waiver of premiums; and _ that plaintiff, 
while failing to furnish evidence of insur- 
ability, had demanded that the converted 
insurance include certain disability benefits. 
The court was of the opinion that the 
language in the paragraph of the contract 
relating to conversion privileges, wherein 
at one place it stated that “this Agree- 
ment [the portion of the policy controlling 
the conversion of the term insurance into 
a life policy] may be exchanged upon proper 
surrender, but without evidence of insur- 
ability,” and at another place, “If it is 
desired to have new policy include a pro- 
vision for double indemnity benefits or 
for total and permanent disability benefits, 
evidence of the insured’s good health and 
insurability in all other respects satisfactory 
to the company must be furnished” was 
ambiguous. Having been prepared by the 
insurer, the contract should be construed 
strictly against it. Since there was no evi- 
dence of fraudulent breach of contract, it 
was error to submit to the jury the issue 
of punitive damages. Judgment for the 
insured was reversed and the cause remanded 
for a new trial as to actual damages.— 
Hardee v. The Penn Mutual Life Insurance 
Company of Philadelphia. South Carolina 
Supreme Court. Filed May 4, 1949. 13 
CCH Lire Cases 967. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Life Insurance Contracts as reported by 





Burglary Insurance— 
Unauthenticated Records 


Plaintiff, a dealer in oriental rugs, sought 
recovery under his burglary insurance pol- 
icy for the loss of twenty-eight rugs. The 
policy provided that the insurer would not 
be liable unless records were kept by the 
insured in such a manner “that the com- 
pany can determine therefrom the amount 
The sole record pro- 


of loss or damage.’ 
duced to show what rugs were stolen and 
their value was a book from which the first 
twenty-two pages were missing. Written in 
plaintiff's own handwriting, the book con- 
tained only the number of each rug, the 
type of rug, the size and the cost price. The 
number given each rug in the book corre- 
sponded to the number on the tag affixed to 
the rug. As new rugs were acquired, they 
were added to the end of the list, and when 
a rug was sold it was eliminated from the 
record by drawing a line through that item 
and marking it sold. At the end of each 
year, a new list was entered in the book and 
the old record torn out and destroyed. The 
court was of the opinion that the records 
which plaintiff kept did not make possible 
an accurate determination of the loss. 
There were no means by which the records 
could be verified. Plaintiff produced no re- 
ceipts, vouchers, bills of lading or invoices. 
Judgment for plaintiff was reversed.—Sirhan 
v. Liberty Mutual Insurance Company. Penn- 
sylvania Supreme Court, Eastern District. 
Filed June 24, 1949. 6 CCH Fire ANp CAs- 
vUaLty Cases 1029. 


Theft Insurance—Gravity Meter 
Retained to Enforce Settlement 


Defendant had issued an insurance policy 
covering plaintiff's geophysical gravity meter 
against loss or damage caused by theft of 
the entire unit. The meter was on a truck, 
which plaintiff's employee had stopped on 
the ranch of Hart & Frier in order to take 
a meter reading. Hart and Frier told the 
employee that they had previously warned 
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another employee about trespassing on their 
ranch property, had told him to keep off 
until he had received permission to come 
upon their property to work, and that this 
warning had been communicated to the 
crew chief. The employee was told that he 
was trespassing and would have to leave 
the truck there until setthkement was made 
in the sum of $200. 


Oklahoma Statutes Annotated, Section 
1701, defines larceny as the taking of per- 
sonal property by fraud or stealth, with 
intent to deprive the owner of the property. 
It is settled law in Oklahoma that to con- 
stitute larceny the intent must not only be 
felonious, but must be to deprive the owner 
permanently of the property. The truck and 
meter were released to plaintiff upon pay- 
ment of $100 damages for injury in trespass, 
and its employees were then permitted to 
continue their work. Therefore, plaintiff 
failed to establish that the gravity meter 
was stolen. Judgment for plaintiff was re- 
versed.—Home Fire and Marine Insurance 
Company v. E. V. McCollum and Company. 
Oklahoma Supreme Court. Filed July 5, 
1949. 6 CCH Fire anp Casuatty Cases 1050. 


Fire Insurance— 
Violation of Vacancy Permit 


Defendant issued a policy to plaintiff in- 
suring his farm dwelling house, barn and 
smoke house against loss by fire. A vacancy 
and unoccupancy permit on the dwelling 
provided that: “It is a condition of this 
insurance that the building (or buildings) 
shall be under the supervision and care of 
some competent person during the term of 
this permit, the doors and windows securely 
closed and locked, and all rubbish removed. 
It is a condition of this insurance that the 
vacancy and unoccupancy of the dwelling 
constitutes a vacancy or unoccupancy of 
the entire premises.” A fire occurred which 
destroyed the dwelling. At the time of the 
fire, the farm had been rented to one Sadler, 
who moved “up the road about half a mile” 
when his father became ill. Plaintiff had not 
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employed Sadler or anyone else to look 
after the buildings, but Sadler was in and 
about the place in working the crop. The 
doors and windows were shut, but not 
Plaintiff argued that if a violation 
of the permit is shown, the burden is on the 
insurer to show that the violation was the 


the fire. 


locked. 


cause of 


The court was of the opinion that this 
was an incorrect interpretation of Code 
Section 6126, which provides that no mis- 
representation or warranty shall be deemed 
material unless it increases the risk of loss. 
The thing misrepresented need not neces- 
sarily be one that increases the hazard in 
the sense that it actually occasions or con- 
tributes to the but that would 
reasonably influence the insurer in issuing 
the permit. Judgment for plaintiff was re- 
versed and the suit dismissed.—Divie Fire 
Insurance Company v. Garner. Tennessee 
Court of Appeals, Western Section. June 16, 
1949. 6 CCH Fire anp Casuatty Cases 1024. 


loss, one 


Incorrect Report of Other Insurance 
—Honest Mistake 


The policy issued by defendant to plain- 
tiff was of the provisional stock type, de- 
signed to provide coverage for a fluctuating 
stock of goods in such a manner that the 
goods would at all times be fully protected 
but never 
low. By 


when stocks were 
the policy terms the insured was 
required to make monthly reports of the 
value of stock on hand and the amount of 
non-provisional insurance carried on the 
stock. The coverage of the provisional pol- 
icy was the difference between these two 
amounts. Premium adjustments were to be 
made annually. 


over-insured 


The value of the stock destroyed by fire was 
admitted to be $121,410.31. Plaintiff was car- 
rying non-provisional insurance in the sum 
of $33,333, but through mistake reported 
the amount as $50,000. In settling the loss, 
the insurer used this amount in arriving at 
its liability. Plaintiff contended, and the 
trial court held, that $33,333, the actual 
amount of non-provisional insurance car- 
ried, should have been used. An honest mis- 
take was made by plaintiff in reporting. 
What did the insurer stand to lose in the 
event the error was not discovered? Loss 
of premium payments. Since the rate was 
adjusted on an annual basis, the error might 
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well have been discovered prior to the date 
of adjustment. The insurer was at all times 
in a position to protect itself by demanding 
proof of the amount of non-provisional in- 
surance carried. Judgment for plaintiff was 
afirmed.—Michigan Millers Mutual Fire In- 
surance Company v. Grange Oil Company of 
Linn and Benton Counties. United States 
Court of Appeals for the Ninth Circuit. 
June 23, 1949. 6 CCH Fire aNp Casuatty 
Cases 1036. 


Cancellation of Policy— 
Authority of Broker 


Plaintiff’s president applied to Mr. Jacobs, 
an insurance broker, to procure fire insur- 
ance on its property in three separate loca- 
tions. The broker had taken care of plain- 
tiff’s insurance for over a year, and during 
that time had procured for him eighteen 
different kinds and in fifteen 
companies. Jacobs turned the 
over to Meeker-Magner brokerage 
firm, and before the order was placed with 
defendant it had gone through the hands 
of two other brokerage firms. The policy 
provided that it might be cancelled at any 
time by the insurer by giving to the insured 
a five days’ written notice. While the policy 
was in the hands of Meeker-Magner and 
before it had been delivered to Jacobs, de- 
fendant notified Meeker-Magner that it 
wished to recall and cancel the policy, and 
the policy was surrendered, Plaintiff sued 
to recover for a fire loss, contending that 
delivery of the policy was made when it 
was turned over to the third brokerage 
firm by the insurer, and that the brokers 
were without authority to surrender the 
policy for cancellation, 


policies of 
different 
order 


Generally a broker emploted to procure 
a policy is an agent of the insured for that 
purpose alone and is without authority to 
surrender the policy for cancellation except 
with the insured’s consent, but this consent 
may be implied. The court was of the opin- 
ion that it could be implied from the course 
of dealing in the procurement of the policy 
that the broker, having possession of the 
policy, had power to surrender it. Judg- 
ment was entered for defendant.—Murray 
Bernard Industries, Inc. v. East and Il'est 
Insurance Company. United States District 
Court, Northern District of Illinois, East- 
ern Division. June 13, 1949. 6 CCH Fire 
AND CASUALTY Cases 1033. 
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WHAT THE COURTS ARE DOING 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 


ee 


loss of Society and Companionship 
—Suit After Widow's Death 


The decedent re- 
ceived fatal injuries when struck by an 
automobile driven by defendant. The de- 
cedent was survived by his widow and four 
children. His son was appointed adminis- 
trator and brought a wrongful death action. 
One of the causes of action alleged was 


seventy-one-year-old 


for the loss of society and companionship 
Defendants de- 
that the cause of 
action abated with the widow’s death prior 
to the commencement of the suit. Plaintiff ar- 
gued that recovery for loss of society and 
companionship, being merely an element of 
damages in an action for wrongful death, 
cannot abate, as only a cause of action 
can abate. The court pointed out that 
the statutory action created by Section 
331.03, Stats., exists in the specific persons 
named therein, namely the parent or parents 
or husband or wife of the deceased. This 
is an element of damages available only to 
certain specifically named beneficiaries of 
the general cause of action. After the 
widow’s death, there was no one to whom 
damages for loss of society and companion- 
ship could accrue. The demurrer to the 
third cause of action was properly sus- 
tained.—Herro, Admr. v. Steidl et al. Wis- 
consin Supreme Court. Filed June 7, 1949. 
32 CCH AvutTomosite CAsEs 146. 


by the decedent’s widow. 
murred on the ground 


Oral Concellation— 
Mortgagee’s Rights 


An automobile insured by defendant was 
damaged in a collision with a bridge abut- 
ment. The policy had been issued to the 
mortgagor and delivered to the mortgagee 
bank. The insurer refused payment on the 
ground that the policy had been cancelled 
by mutual oral agreement between its agent 
and the mortgagor. The policy was of the 
“simple loss payable” or “open mortgage” 
clause type. Under this type of contract, 
the weight of authority is that the con- 
tract as to the mortgagee is merely collateral 
to the principal undertaking to pay the 


Automobile 


mortgagor, and the mortgagee is simply 
an appointee of the fund. On the other 
hand, a majority of courts hold that the 
“standard” or “union” clause, 
making the mortgagee a payee and stipu- 
lating that the insurance shall not be in- 
validated by the mortgagor’s acts or neglect, 
constitutes an independent contract between 
the mortgagee and the insurer. The policy 
provided two methods of cancellation, one 
by written notice of the company without 
the consent of anyone else, and the other 


mortgage 


by written notice of the insured mortgagor 
The 
court held that since the parties did not 
avail themselves of either method provided 
by the contract, but acted outside of its 
terms, the court was at liberty to construe 
their act in the light of the equities ex- 
isting in favor of the mortgagee, whose 
status as a lien creditor dependent upon 
the policy for security was fully known 
to the insurer. Judgment against the 
insurer was affirmed—Virginia Fire & 
Marine Insurance Company v. Mitchell et al., 
Tennessee Court of Appeals, Western Sec- 
tion. June 30, 1949. 32 CCH AvutTomosILe 
Cases 103. 


without the consent of anyone else. 


Respondeat Superior— 
Meter Reader Driving Own Car 


Defendant Vevea was a meter reader em- 
ployed by a public utility. Every morning 
the meter readers assembled at the office 
and were assigned areas within which they 
were to work during the day. When each 
reader had completed his daily assignment, 
he was required‘to return to the office with 
his route book. The men were credited 
with thirty cents a day, the equivalent of 
the cost of four streetcar tokens, which, 
if used, would take them to and from work 
and to and from a place for lunch. At 
the time Vevea was involved in an accident, 
he was driving his own automobile while 
returning to the central office at the end 
of the day with his route book. He also 
had in his possession additional equipment 
belonging to his employer. There was no 
question that he was engaged in the further- 
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ance of his master’s business, but the con- 
troversy centered on whether Vevea was 
using his own car with the implied consent 
of his employer. Vevea had used his own 
car in this work for some ten years, as had 
seven other meter readers. After the acci- 
dent a rule was posted on the bulletin 
board to the effect that unless the car 
driven by an employee was leased by the 
company or unless he had permission from 
the proper authorities, the employee would 
be subject to immediate dismissal. How- 
ever, no such rule was posted prior to the 
accident. Although conceding that the case 
was a close one, the court was of the 
opinion that the evidence supported the 
proposition that the company knew or 
should have known that meter readers were 
using their own cars in connection with 
their work. Judgment against the employer 
was affirmed.—Rampi, Special Admr. vw. 
Vevea et al., Northern States Power Com- 
pany, Appellant. Minnesota Supreme Court. 
Filed June 10, 1949. 32 CCH AvtTomosiLe 
Cases 110, 


Theft Insurance— 
Truck Taken by Employee 


Plaintiff sought recovery under a policy 
insuring him against loss or damage re- 
sulting from the theft of his truck. The 
principal question was whether the vehicle 
was stolen by plaintiff's employee or whether 
it was merely taken without plaintiff’s per- 
mission. The employee, who occupied a 
tenant house on plaintiff's farm, was au- 
thorized to use the truck for farm purposes, 
but not for personal missions. On two 
occasions plaintiff had declined to permit 
his employee to take the truck on a trip 
to the wheat harvest. However, one night 
the employee took the truck without per- 
mission and drove north into Missouri. He 
followed a route roughly clockwise and 
was back in Arkansas and driving in the 
direction of the farm when‘he was involved 
in an accident. The employee arranged for 
the truck to be towed to a garage and he 
returned to his home, where he admitted 
having taken the truck and attributed it 
to the fact that he had been intoxicated. 
He offered to bear the cost of repairs if 
plaintiff would not have him prosecuted, 
and no criminal charges were brought. The 
reviewing court was of the opinion that 
the evidence was sufficient to support the 
jury’s finding that the truck was stolen. 
Judgment for the insured was affirmed. 
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—Equity 
Merrill. 
1949, 


Mutual Insurance Company 
Arkansas Supreme Court. June 6, 
32 CCH AvurTomosiILe CAses 128. 


“Assured Clear Distance Ahead” 
Statute—Legal Excuse 


Defendant’s truck had been abandoned 
on the right side of the highway. Althoug! 
it had been moved off the highway proper 
some ten inches of the bed of the truck 
body projected over the paved portion of 
the road. The truck was without a signal 
of any kind on it, and no flares or lights 
had been placed along the road. Plaintiff's 
driver, momentarily blinded by an oncoming 
vehicle, applied his brakes and materially 
decreased his speed, but was unable to stop 
in time to avoid colliding with the truck. 
The reviewing court upheld the jury’s find- 
ing that the driver of plaintiff's vehicle was 
legally excused for failure to observe the re- 
quirements of the “assured clear distance 
ahead” statute.—Brown v. Wackman. Ohio 
Court of Appeals, Madison County. May 
14, 1949. 32 CCH AvutTOMOoBILE Cases 147. 


Scope of Employment— 
Car Pushed into Pole by Police Car 


Plaintiff sustained injuries when the car 
in which she was riding was pushed by 
a police patrol car into a telephone pole. 
The car had stalled, and the police officers 
had undertaken to start the motor by shov- 
ing the car, which went out of control, 
jumped a curb and struck the pole. The 
accident occurred about two o’clock in the 
morning. There was evidence that the 
officers had stated that when they finished 
their detail they would return to assist the 
occupants of the car. The evidence was con- 
flicting as to whether the officers were within 
the scope of their authority at the time of 
the accident, and the jury’s finding in de- 
fendants’ favor was binding. Judgment for 
defendants was affirmed. — Garcia v. City 
of Santa Monica et al—California District 
Court of Appeal, Second District, Division 
One. May 25, 1949. 32 CCH AUvUTOMOBILI 
Cases 135. 


Carrier-Passenger Relationship 


A passenger on defendant’s bus was in- 
advertently carried beyond his destination. 
The driver halted the bus, and_ plaintiff 
crossed the street, boarded a bus headed 
in the opposite direction and asked the 
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driver to let him off at Barber Street. For 
a second time plaintiff was carried beyond 
his destination. The second bus driver 
signaled a northbound bus, engaged its driver 
in conversation, and then told plaintiff to 
descend, go around in front of the bus and 
board the southbound bus. As_ plaintiff 
walked in front of the northbound bus, 
he was struck by an approaching car. In 
view of the fact that plaintiff, through 
no fault of his own, had been twice carried 
past his destination, the relationship of 
carrier and passenger continued while the 
errors were in the process of being rectified. 
It was defendant’s duty to exercise a high 
degree of care for plaintiff's safety, which 
included the duty to select a place to stop 
that was reasonably safe and proper under 
the circumstances. Judgment for plaintiff 
was affirmed.—Rourke v.’Public Service Co- 
ordinated Transport. New Jersey Superior 
Court, Appellate Division. June 2, 1949. 
32 CCH AvtomosiLte Cases 99. 


Comparative Negligence— 
Pedestrian Injured 


The sixty-seven-year-old plaintiff had gone 
to her mail box, which was located across the 
highway from her home, placed a letter 
in the mail box, and in walking back across 
the highway was struck by a truck. Plain- 
tiff claimed that she was completely off the 
pavement before the truck struck her, while 
the driver testified that he sounded his 
horn, applied his brakes in an attempt to 
gain her attention, and swerved to the right 
in an attempt to avoid her. Plaintiff sus- 
tained a broken right arm, torn ligaments, 
acut on the head, a hole in the back of 
her head, a knot on her jaw, and bruises 
from the waist down. Inasmuch as an ap- 
plication of the rule of comparative negli- 
gence was authorized, the verdict of $500 
was not disturbed on the ground of in- 
adequacy. Judgment of the lower court 
for plaintiff was affirmed.—Baggett v. Jack- 
son et al. Georgia Court of Appeals. May 
21, 1949. 32 CCH AvtomosiLe Cases 60. 


Employee Carrying Employer's 
Toolk—Respondeat Superior 


At the time of the accident, the employee 


was driving his own car. He had finished 
his day’s work and was returning to his 
home when he struck and injured plaintiff. 
It was plaintiff's contention that the court 


Automobile 


should have applied the respondeat superior 
doctrine and that the “going and coming” 
rule was not applicable because the employee 
was carrying in his car some tools which 
were used in his work and which, under 
the terms of his employment, he was re- 
quired to safeguard whenever it was im- 
practicable to return them to his employer’s 
premises at the end of the day. Plaintiff 
argued that under such circumstances the 
employee should be deemed to be traveling 
in performance of a service for his em- 
ployer. Although the safekeeping of the 
tools was a benefit to the employer and in 
furtherance of its business, the operation 
of the vehicle upon the highway was wholly 
outside the scope of the employment. It 
could not be said that the purpose of serving 
the employer’s business actuated the em- 
ployee to any appreciable extent or at all. 
Judgment for the employer was affirmed.— 
Gurklies v. General Air Conditioning Cor- 
poration. California District Court of Appeal, 
Second District, Division One. May 10, 
1949. 32 CCH Avtomosite Cases 92. 


Mother's Liability—Daughter 
Driving Deceased Father's Car 


While driving a car registered in the name 
of her deceased father, and with her mother’s 
consent, defendant Alice Serpa collided at 
an intersection with plaintiffs’ car. The 
trial court rendered judgment against the 
daughter, but in favor of the mother on 
the ground that there was insufficient evi- 
dence to warrant a finding that she was 
the owner of the car. The daughter testi- 
fied that a few weeks before his death her 
father told her that she could have the 
car “if she came to take care of him,” 
and the mother testified that she believed 
that the car was owned by her daughter. 
The car, which was community property, 
was used on and about the ranch, and 
gasoline for its use was taken from the 
pump located on the ranch. The husband 
had died without executing a will, and no 
steps had been taken toward administration 
of the estate. During this period the wife 
retained possession of the vehicle and ex- 
ercised control over it. Under these cir- 
cumstances, the negligence of the daughter 
was imputed to the mother for all purposes 
of civil damages. Judgment in favor of 
the mother was reversed.—Logan et al. v. 
Serpa et al. California District Court of 
Appeal, Fourth District. May 13, 1949. 
32 CCH AvutomosiLe CAses 79. 
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Imputed Negligence— 
Mother Riding with Son 


Plaintiff was seated in the rear seat of 
a car owned and being driven by her son 
when it collided with defendant’s pickup 
truck. The collision caused the son to lose 
control of his car which careened across 
the street and struck a telephone pole, re- 
sulting in plaintiff's injuries. The jury re- 
turned a verdict in favor of plaintiff, and 
defendant appealed. The jury was entitled 
to believe that the accident was caused 
solely and proximately by the negligence 
of plaintiff’s son. However, there was no 
evidence that plaintiff in any way directed 
her son as to how he should operate the 
car or where he should proceed. She was, 
in fact, engaged in combing her hair. In 
the absence of evidence that plaintiff had 
control or the right of control of the car, 
the instructions to the jury that it might 
find that an agency relationship existed 
and that any negligence of the son was im- 
putable to plaintiff were prejudicially errone- 
ous. Judgment for defendant was reversed. 
—Edward v. Freeman. California District 
Court of Appeal, Fourth District. May 5, 
1949. 32 CCH AvutTomosiLe CAses 84. 


Comparative Negligence 
Plaintiff 


wood from a coal 


hired defendant to haul scrap 
dock. The usual gate 
to the dock was blocked so the parties 
used a railway gate. In order to gain access 
to the dock by this gate, the truck had 
to pass over several railroad tracks. Be- 
cause this route was not used for trucks 
or cars, there was no planking alongside 
the tracks. On leaving the dock, the parties 
had difficulty getting the truck across the 
tracks because the rails were wet and slippery 
from snow. They placed pieces of wood 
next to the rail, and defendant would apply 
the power slowly with the engine in low 
gear while plaintiff stood to the rear and 
at the left of the track to watch. Each 
time the truck would slide to the left to- 
ward a gondola car on the tracks. On 
the third attempt to cross the tracks, plain- 
tiff’s shoulder and upper right arm were 
pinned between the truck and gondola car. 
The court was of the opinion that defend- 
ant’s negligence in failing to give notice that 
he was going to start the truck was not 
causal. The danger was one that developed 


by the position in which plaintiff placed 
himself. On any view of the facts, plain- 
tiff’s negligence was as great if not greater 
than defendant’s. The cause was remanded 
with directions to enter a judgment of dis- 
missal.—Gvora v. Carlson et al. Wisconsin 
Supreme Court. Filed June 7, 1949, 32 
CCH AvtTomosiLe CAsEs 31. 


‘*Family-Car Rule’’— 
Adult Married Daughter 


Plaintiff was injured when the car in 
which she was riding was struck by a car 
negligently driven by defendant daughter 
and owned by defendant mother. The adult 
married daughter was living with her hus- 
band in her mother’s home, and the couple 
paid their own expenses. The daughter 
had driven her husband to work and was 
returning home when the accident occurred 
The mother was not in the automobile and 
had nothing to do with the trip. The mother 
did not drive a car, and it was used solely by 
the daughter for buying groceries, attending 
church, and other personal uses. The court 
was of the opinion that the evidence justified 
submitting to the jury the question of whether 
the mother kept the car as a family-purpose 
car. Judgment against both the mother and 
daughter was affirmed—Whitlock et al. v 
Michael. Georgia Court of Appeals. May 21, 
1949. 32 CCH AvutTomosiLe CASEs 57 


Omnibus Clause— 
Personal Use Included 


Baker .drove a dump truck for one Bo- 
zarth. He was the sole driver and kept the 
truck at his home at all times when it was 
not in use. When Baker wanted 
Bozarth of an evening, he would drive to 
his home in the truck. While using the 
truck on a mission of his own, he was in- 
volved in an accident. The trial court held 
the owner’s insurer on the theory that the 
omnibus clause of the policy covered. On 
appeal, this judgment was affirmed on the 
theory that there was evidence to support 
the jury’s conclusion that the vehicle was 
being operated by the employee with the 
express or implied permission of the insured 
at the time of the accident —Liberty Mutual 
Insurance Company v. Tiller. Virginia Su- 
preme Court of Appeals, June 20, 1949. 32 
CCH AutomosiLe CAsEs 264. 
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